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A 
CORRECT ACCOUNT NJ 
o THE | 


TRIAES 


CHARLES M'MANUS, {PATRICK DONAGAN, 


s 


JOHN HAUER, FRAN CIS COX, 
ELIZABETH HAUER, AND OTHERS; | 


AT HARRISBURGH—JUNE OYER AND TERMINER, 1798. 


| 
Fox Tus MURDER or FRANCIS SHITZ, | 
| 


ON THE NIGHT OF THE 28th DECEMBER, 1797, 


AT HEIDELBERG TOWNSHIP, DAUPHIN COUNTY) | 

IN THE COMMONWEALTH OF PENNSTLYANIA- | | 
CONTAINING, 

| THE V HOLE EVIDENCE, 

h 

AND THE | 

SUBSTANCE OF ALL THE LAW ARGUMENTS 


: 
IN THOSE CELEBRATED 'TRIALS. | 

[ 

| 


PRiNTED AT HARRISBURGH, r JOHN WYETH 


1798. | 
[ExTzzzpD ACCORDING re LAW] 
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5 
AN ACCOUNT 
Or Tax TRIAL axd PROCEEDINGS acarxst CHARLES 
M*MANUS, JOHN. HAUER, and ornzas, rox THE 
MURDER or FRANCIS SHITZ, Kc. 


— CEE 


Tran pretty generally, to have been the practice to publiſhi the moſt 
remarkable trials in capital. and other criminal caſes, to gratify the public 
eurioſity 3 and more eſpecially thoſe which have. excited, at the time, any 
conſiderable attention, ariſing either from the remarkable circumſtances 
attending them, or the importance of the queſtiorr tried, . eſtabliſhing ſome- 
great public or conſſitutional queſtion. The bulk of the ſtate trials in that: 
country from. which we have derived our laws and mode of trial, and tha 
numerous editions of that immenſe work, furniſh convincing evidence of tha 
great attention which has hitherto been given to ſuch publications. 


Among the many dreadful.murders and aſſaſſinations, with the hiflery 
and trial of which a confiderable portion of the work juſt. ſpoken of is takert 
up, there are few, if any, which appear to have been more cruelly and: 
deliberately contrived than the blaody. deed which. will be detailed in the 
following ſheets. 


Cuarres MOManus, Pzrzn M“ Doxocnr, Pararcx Donacaws 


and Frxancrs Cox, were natives of Ireland, from whence they had but 


lately come into the United States. 


Joux Havxx was born in the county of Northampton, in Nenufyſranta, 
of German parents. Not many years paſt he intermarried with EL IAE, 
ide filer of the deceaſed FRANCIS Sl Tz. and daughter of PLIEA S4, 


» 
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of every 8— to. this dreadful err « was thought e 1 
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1 — of Heidelberg townlkip in the county of Dauphin. 


Pxrzr Su rz died in the month of April 1795. By his will he had deviſed 


his daughter EX124a8TH, thewile an Hauzz;onethoufinttfornide, 
5 ailvancements he had previouſly de tg her, ge to be conlidered 
as part payment of that legacy. { The whore reſidue of à very large eſtate he 
bad bequeathed io his two Jons FRANCAS, and PETER 3 with (this furthe 
Firetion, that in caſe of the death of either of his — under age, o without 
iſſue, his. hare ſhould go to the ſurviv ing brother—paying, in fach ee event, an 
additional C. Soo tp his ſaid daughter EL3ZABETA: (FRANCIS SHITZ had 
attained his age but ſhortly before the murder was committed. Prrxx 
SAITZ is not yet more than 18 years of age. 'Theſe two boys formed the 
only obſtacles to bar Jo] Havrx and ET TIZABHTRH his wiſe, from the 


enjoyment of the whole eſtate of old PETER SH1Tz. This ſhort account 


of the ſituation of the family and eſtate, at once diſcloſes the baſe move 
Shich induced Journ Hur to contrive a mol disbo dall fem of 1 Pele 

dels, the murder of the two brothers ef lis wife; the half of U fich. Treadfut 

parſe he WEB eee , of Fraxc rs Sas, 
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5 Jamal aſe ihe: rider was committed, the public kuf, ton was 
$xed upon Joux Hawn and he was committed to paol on the following 
877. Can MaMakus was alſo apprehended ind conimine® "an 

kis, fereral ſtrange and contradiQtory confeſſions and eeclarations Fom * 
to time, induced the arreſi ànd commitment of the other prifontss —$til 
however, the evidence reſted ſolely upon circumſtances and conjequre 3 z no 


$izet proof £6uld beprocured as to the privicipat/perpetritors of the horrid 


at. The public min was extremely abitated find” alarined ; v9 the c Cit 


cumſtances of. ſo many being concerned, and' the combination fo long: and 
O artfully concealed, gave ꝑteat uneaſineſs to the people: Nor coulf ar an any 
one be inſured againſt injuries to himſelf, and the violation of lis 'Troperty 
from a hardened and reſolute ſer of men, ftrangers in the country, whoſe 
former chatacters were Unknown, ad who wee nthw ſiptofed i to be ſeaguel 
together ſar the purpoſes ol murder pan 15 brane or  6pporuupity 
might offer. E 


_ Inthis fituation.of things, and in expedtatioh of a full and true Uiſetofy 


ab 4 ad 2 F * 
„ 


E & 3 


the attorney for the Commonwealth to make uſe of Cnanpys M*Mangs tn 
a witneſs ; and as he had charged Jens Haven and PETER M Done 
as being preſent, coing the murder, at the houſe of Fange C18 Ir, whilf 
he held telt horſes at the end of the lane—and that the_ogher priſogerg 
were privy ab cbnfenting to it and Tad aſſiſled 1 in forming the. Hap N 
a bill was 'Frepatel in which J onn Heuer. and _PzTER M. Peron 
were charged? as principals; and Paraiex Doxacan, Feng Comp 
Hvcn M<Doxovun and ELIZABETR Havrk bs — BEFORE the 
fac: which bill was found by hy Feld f i n rom. 10 
nin 1 79% mou 
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A vi Gol taſted wial, and rn a petal t 
conſiderable length, he expreſſed an earneſt deſire to ſpeak to; th Judges—18 
whom he male a full confeſhon of his own guilt, as an acceſſary BEFORE 
dae cen denied bis being/preſent at the houfe dhe HiYht of 
the murder hut that the murder was committed by CHaRLEs MOManuy 
and PE TER M<Doxocar, and that the reſt of the priſoners were acceſlaries 
BEFORE the $8; The next morning be perſſſed in this confelfon' In 0p 
gourt-hergupon the court, on motion of the counſel” for che commoß- 
wealth, diſcharged dhe jury from giving any verdia, and remanded” the pff 
ſoner, in order that a new indictment might be ſent up nocerding to the truth 
che fag, as it came out upon Hauxx's confeſſion.” Phe Rory of Citantes 
M. Max vs being falfified in ſome very material parts) and it 'appearivg 
moſt probable, from the other teſtimony, that he himſelf was the perſon who 
bu. ENMAN e S1 72; he was not examined as a witneſs" on the trial of 
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The entry or memorandum of this matter, as made by the preſident of tha 
eourt, is taken from his notes, in the following words: 


March 16th, 1798. 

Eight o'clock P. M. The court adjourned till to-morrow morning at 3 
o'clock. The priſoner had ſent for the preſident before the meeting of the 
court. Laſt night at 9g o'clock, the preſident of the court, with judge 
Gloninger, went to the gaol, when the priſoner made a full confeſſion of his 
guilt as acceſſary before the fact, but ſtrenuouſly denied his being a princi- 
pal in the murder; which examination he ſwore to upon oath and ſubſcribed. 


/ 1 * „ 
E @-7 
Perch xo, The court t being met and the priſoner at * has, it was 
fated to bim by the prefident, i in the hearing of every one, that the priſoner 


| Kal ſene for him and Mr. Gloninger : That they received his conſeſſion as 


k reſpeted the murder of Francis Shitz, which he had ſworn to and ſigned. 
The prefident then aſked him whether he would ſtand by that conſeſſion, 


and whether it was true: The priſoner anſwered, he ſuppoſed he muſt, it 
was all 1 true that lod i in the Paper. 


». "Mr: C. Smich moved mat te; jury be diſcharged from the priſoner, to give 
the commonwealth an opportunity to file a new bill againſt the parties now 
known e Sie rely and-accelfaries,—oa the auth6rity of Fel. 
1 76. 3278. | | 


* — ieee * fem giving any verdig on this 
— the . Jeclined bnterfering; declaring that the prifones 


bad taken himſelf out of their hands that his confeſſion was an act of his 
ewn, without 9 — aaa of NE. 


The trials of an e 8 wee plant andthe ne. 
recognized to the next court. | 


| The evidence has not 12 ee wen, upon tio ri, as i. 
. 8 
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Jour 11th, 1998. 
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Ae a Court of Oyer and Terminer and General Goal Delivery held as Hary 

, riſburgh for the County of Dauphin, before the honorable John Joſeph, 
Henry Prefident, and his Aſſociates, Judges of the ſaid Court, on 
the ſecond Monday of June, in the year of our Lord one thouſand 
| ſeven hundred and ninety- eight. $2 


Davenrnx Country, ſſ. 

THE Grand Inqueſt for the body of ä wi 
weir oaths and affirmations reſpectively do preſent, That Charles 
M. Manus late of Heidelberg townfhip in the county aforeſaid Las 
bourer, and Peter M<Donough late of the townſhip and county aforeſaid 
Labourer, otherwiſe called Peter M Donoghy late of the townſhip and 
gounty aforeſaid Labourer, not having the fear of God before their eyes, 
but being moved and ſeduced by the inſtigation of the Devil, on the night of 
the twenty-eight day of December in the year of our Lord one thouſand 
ſeven hundred and ninety-ſeven, at Heidelberg townſhip in the ſaid county, 
and within the juriſdiction of this court, with force and arms in and upon a 
certain Francis Shitz, in the peace of God and this Commonwealth then 
and there being, feloniouſly, wilfully, voluntarily and of their malice afore» 
thought, an aſſault did make, and that he the ſaid Charles M*Manus, a cer» 
tain piſtol of the value of twenty ſhillings lawful money of Pennſylvania, 
then and there charged and loaded with gun-powder and a leaden bullet, 
which piſto] he the ſaid Charles M. Manus in his right hand then and there 
had and held, to, againſt and upon the ſaid Francis Shitz, then and there 
feloniouſly, wilfully, voluntarily and of his malice aforethought did ſhoot 
and diſcharge, and that the ſaid Charles M*Manus, with the leaden bullet 
aforeſaid, out of the piſtol aforeſaid then and there by force of the gun pow. 
der, ſhot, diſcharged and ſent forth as aforeſaid, the aforeſaid Francis Shitz 
in and upon the right fide of the head of him the ſaid Francis Shitz, and in 
the right ear of the ſaid Francis Shitz, then and there with the lenden bulle# 
aforeſaid, out of the piſtol aforeſaid by the ſaid Charles M. Manus ſo 
wb ooo ang willfully, ann 


1 


of his malice —— « diff dels pe penetrate 2 wound, un the ſai 


| PHakcle Stütz with the Walen! bullet alorefald, fo a as aforeſaid ſhot diſcharged 


and ſent forth out of the pittol aforeſaid by the ſaid Charles V · Manus in and 
upon the right fide 7 the head of him the ſail Francis Shitz, in the right 

of him thefaid Francts Shitz, one mortal wound of the depth of k four (© 
and of che breath of one inch of which ſai] mortal wound the fail F Francis 
Skirz from the faid night of the twenty- -eight Gay of December i in the year 
Aoreſald until the twenty-ninth day of the ſkid month of December in the 
ſaid year, at Heidelberg townſhip in the county aforeſaid, and within the j ju 
riſdiction of this court did languiſh, and languiſhing did [live on which (aid 


twenty · uinth day of December, in the year aloreſail he the aid Francis 


Shitz at the'place aforeſaid and within the juriſyiQion of this court; 67 Tak. 
MORTAL WOUND AFORESA 1D, did die; and that the faid Peter 'MD6- 
nough otherwiſe calle Peter M Donoghy then and there feloniouſly wit- 
fully voluntarily and of his malice aforethought was preſent ailing, helping. 
abeuing,comforting affiſting and maintainivg the ſaid Charles M*Manus the 
Felony and murder aforeſaid in manner and form aforeſaid io do and com- 
mit, and ſo the jurors aforeſaid upon their oaths and affirmations aforeſaid do 
ſay that the ſaid Charles M<Manus and the ſaid Peter M. Donough other wile 
called Peter M Donogby felonioully wilfully voluntarily and of their thalige 
aforethought, him the {ail Francis Shitz then and there in manner and form 
aforeſaid uid kill arid murder, againſt the peace and dignity of the comme · 
wealth of Pennſylyania and againſt the ſorm of the aQ of a Wer _ 
Wade and n &c. 


The ſecond co ien — TJ 


15 


1 Te this) count dated the killingts be by the pl aid the neee 
3 to abe given at 1 , 


. 
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© | Theafllwed te op agairft the aces th ting woes 


_ 


i: And ho Janine aforetubt tipon the cath and affirmations aforeſaid re- 
— nogys preſent that John Hauer late of the ſaid - townfhip of 
Heidelberg in the county. aforeſaid Yeoman; Elizabeth Hauer the wile of 
the faid John Hauer, Patrick Donagan late of the ſame place Labourer, 


vey be, 2 2 — . 
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| Hugh M*Donogh late of the ſame place labourer, and Francis Cox late of 


the ſame place labourer, not having the ſear of God before their eyes, 1 
but being moved and ſeduced by the inſtigation of the devil, 
before the felony and murder aforeſaid in manner and form aforeſaid done 
and committed by the ſaid Charles M*Manus and Peter M*Donogh other- 
wiſe called Peter M*Donoghy to wit the 25th day of December in the year 
aforeſaid at the townſhip aforeſaid and within the juriſdiction of this court, 
them the ſaid Charles M*Manus and Peter M*Donogh, otherwiſe called 
Peter M. Donogby to do and perpetrate the felony and murder aforeſaid in 
manner and form aforeſaid, of their malice aforethougit voluntarily, wilfully 
and feloniouſly did incite procure and abet, againſt the peace and dignity of 
the commonwealth of Pennſylvania, contrary to the laws, and againſt the 
form of the act of aſſembly in ſuch caſe made and provided, &c. 
JARED INGERSOLL, 
Attorney-General. 

N. B. The indiQment preferred at March preceding was in the ſame 
form as the foregoing—except that the words * or THE MORTAL WOUND 
AFORESAID?” were emitted, | | 


Cnarirs MManus and PETER M<Doxocnry being put to the bar, 
ſeverally pleaded not guilty—and on the following day—viz. June 13th , 
Charles M*Manus was tried—the jurors ſworn were: 


MICHAEL URICH, 
SAMUEL STURGEON. 
DANIEL LONGENECKER, 
HENRY M<CORMICK. 
OBED FAHNESTOCK. 
JOHN STONER. 
JOHN BOYD. 
JOHN BLATTEN BERGER. 
. WILLIAM SNODGRASS, 
10. HENRY STONER. 
11. JOHN GRAY. | 
; 2 12. SAMUEL — 
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CW | 


The glerk of Oyer and Terminer read the indifment to the jury. Mr, 


Fa Har, for the commonwealth, then opened the VANE niych at large, 


as it will appear in the followiug pages. 


Eyz DoEBLER Was the firſt witneſs frorg on the part of the commons 
wealth.—She depoſed as follows : 


I yas lying op a bench behind the ſtorę, I had juſt awakened, and ſaw a 
light in the kitchen, I went out and there was a candle on the dreſſer two 
men were flanding by the fire near the dreſſer ; they had their heads bound 
round with whitiſh handkerchiefs they perceived me—and one of them, 
who had a whitiſh coat on, looked very angry at me, turned round, and 
follewed me into che room. I took Francis Shitz by the arm, and tald him 
there were ſome ſtrangers in the houſe—he was lying on the bench behind 
the ſtove aſleep. I thought he was juſt getting up, when a piſtol was fired 
off; the candle went out ; ſome ofthe blood ſpirted on my arm. 'They went 
gut into the kitchen, lighted the gandle again, and brought in a wood axe, 
and cut Frangis Shitz four times on the head. I and three boys, Jacob 
Haverling, John Hoffman and John Doebler tan behind the ftove ; they 
attempted to ſtrike us, and advanced upon us with the axe—the candle went 
out a ſecond time. They went out again aud lighted the candle I ran into 
the chamber where Peter Shitz was ſleeping in bed. -I think the three boys 
went in alſo the two men followed us into the chamber, with the lighted 
candle: they tore down the curtains, and dragged Peter Shitz out of the 
bed do not know how they got aut of the chamber, but Peter and they 
got into the front room and I ran out of the back Dor, and got to Shef- 
er's town, where I tgld what had happened. 


In anſwer to ſundry queſtions.put to her, ſhedaid—T did not ſee the face 
of one of the men, the other had a long whitiſh coat on; I cannot certainly 
ſay who they were, I was ſo frightened—the faremoſt yas a little taller 
than the other. I cannat tell wbich of them ſhot the piſtol ; I thought the 
one with the whitiſh coat was.the.neareſt to me whon the piſtol was ſhot, 
and I think, but I cannot be ſure, that he beld the candle. Their foreheads 
were tied as low down as their egebraws. When Francis Shitz was ſhot, he 
fell on the floor, near the bench, but he did not ſpeak—I faw M. Manus the 
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Saturday | evening following gat Shits's Rouſe—T tlidught he looked Ang dt — at 
ze like the man did, on the night the murder was committed. 


| Jacos Havririxs, (Sworn.) 

I wis lying on the floor at Shitz's houſe, behind the ſtove, the night of 
the murder, in the ſame room where Francis Shitz lay. When the piſtol 
was fired, I awakened and jumped up; the flaſh almoſt flew in my face. 
The eandle was blown out by the ſhot—T ran behind the ſtove. One of the 
men came in with the candle, aud brought in an axe, and cut Francis Sliitz 
four times on the head with the axe. He had the axe in one hand and the 
candle in the other. He then ran after mie behind: the ſtove, and wanted to 
firike nie. The candle wert out again. He went but and lighted the candle 


again. I went out from behind the ſtove, and got out of the win ow, and 


ian ts Mr. Shefers, I did not go into the room where Peter Shitz lay. 
I ſaw M' Manus the Saturday following, when they brought him td Shitz's 
Houſe. I can't recolle&t whit ſort of a coat he had on the night of the mur- 
ger—it appeared to be & greyiſl coat. | 


(Two axes produced in court.) 


Theſe axes belonged is Francis Shitz-—it was. with ne of them. be: 
was firuck; 


| ELrons xy DOB ITI, (Swort.) 
1 found the piſtol behind the block in the kitchen, about half aw Hour af 
ter the mirder happened. Tt Nadia ſpread Eagle on the but. CA piflol pro- 
duced and ſhown to witnefs,] This is the Cine piſtol. The cock was down, 
and it appeared to be newly fired. I ſaw a rum · tod lying in the room, in the 
blood: and I ſaw another ram- rod in the kitchen chis laſt ram- rod was 
a little LowGEeK , THz (ERIE. * 


PET EI St 25. (Sworu.) 

1 of ical they cathe into che room where I Rad Been ſleep- 
Ig. I did not hear the piſtel ge off. They caught hold of me in the bed. 
by the breaft, and dragged meforward. I threw one of them down on the 
Root, ia the ee lay 

2. 
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they both followed me out with axes ; they both had axes. I took a chair” 
and ſtruck one of them with it. I tried to knock down the other one; he 


* ſtaggered towards the bench. The third time I ſtruck, the chair broke.— 


I went back into the bed-chamber, and faſtened the door; I then got out of 
the window; juſtas I was getting out, a pannel of the door was broken in 
by the axes, and the door fell after it. I ran up to the barn, got up the 
ſtairs to the overſhot of the barn, and got a pitch fork and ſtood at the head 
of the ſtairs. I thought they were coming after me—and I flood there a 
little while: But when they did not come, I put the fork by, got out of 
the back door of the barn, went through the orchard, and ran up to Shefer's 
town, to one Neſſ's houſe. I knocked and Neff let me in. I told him what 
had happened—they then went down to the houſe, and I ſtaid behind. By 
this time I was fo weak I could walk no more, and I laid down on the bed 
at Neff s. I did not know that I was wounded till I got up to Neſt's, I 
was cut very badly in the arm and on the hip, both of them to the bone, about 
three inches wide. I do not know who did it. I ſaw no candle when I 
awakened, and they had hold of me. I heard no voices, except once, one 


of them ſaid in Engliſh, “ God damn 225 ſoul !”? _ I did not know the 


w_ | SAMUEL Rex, (Sworn) ))) N 

; 12 was 1 by my brother in law Michael n about midaighey 
he rapped at the door, and told me to get up as quick as I could, and to come 
down. I looked out of the window, and a, boy hallowed to me that the 
Shitzes. were murdered. I went down to the houſe ; I ſaw Sbitz covered 
with blood ; I do not recollect how he lay; he was on the floor. It was on 
the night « of the twenty eighth, of December: laſt—about twelve o'clock, or 
between twelve and one. There was a great quantity of blood, nearly as 
moch as could be taken, ont of a good clever ſteer; I was ſurprized that a 
human creature could have ſo much blood; He was lying in it. He 
appeared to moan very much, partiqularly when Mrs. Hauer, his ſiſter came. 
He kept conflantly waving his, right hand back and forward towards his 
head. When the piſtol was found i it was blown into, and the fmell of the 
freſh er came out; I was convinced it had been recently fired. He 
had ſour cuts on his head, and his ſcull lay bare. We ſeatched for the 
place where he had been ſhot, but could diſcover no marks of jt—and we 
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doubted a long time if he had been ſhot at all ; but tho girl perfiſted in it hat 

be was ſhot. Shortly before he died, the doctor diſcovered that he was ſhot 

in his right ear. We then gave up all hopes of his recovery. He died at 
10 o'clock the next morning, (December 29th, 1797.) ; 
1 s 1 \ 


Jacos M1LLExR, (Sworn.) 

. [The piſtel which was found in the heuſe, produced and ſhown to tb 
witneſs.) Ifaw this piſtol in the poſſeſſion of Charles M“ Manus, eight or 
nine weeks before the murder happened. He and his brother-in-law John 
Sweitzer had a falling out: M*Manus had ſtruck Sweitzer, and a flate's- 
warrant had been iſſued againſt M. Manus. I happened to call in, on a Sun- 
day, after the warrant had iſſued, at the houſe of ene James Logan. Charles | 
M*« Manus and Patrick Donagan were there. I had ſometimes done ſome 
conſtable bufineſs, and M. Manus ſuſpected I had the warrant—and he ran to 
his piſtols, which were lying on the table, and cocked one of them, and ſaid 
Miller ſtand off, or I'll blow your brains out. I aſked him what for ; he ſaid, 
you have a ſlate warrant againſt me. I told him, no, I have not. He faid 
again, yes, you have. I ſaid, no, I have not: and when he found I had not, 
he got great with me, and gave me a glaſs of whiſkey. I aſked him to ſhow 
me the piſtols, and he ſhowed them to me. I ſearched if they were charged ; 
they were both charged very well. Oue was a newiſh piſtol, and the other 
was an old one: the old one, it ſeems to me, was RATHER LONGER THAN' 
TH1s.* I am fire this is the piſtol which M' Manus had—It had the eagle 
on the but, and the ſame yellow flower on the barrel. 4 
See Leonard Debler's evidence, that one of THE RaM RODS FOUND- 
Was LONGER THAN THE OTHER. | 


I 


EManuEer CARPEN TER, Eſq. (Affirmed.) 
Charles M' Manus called upon me the beginning of November laſt, and 
made a complaint that he catched a man in bed with his wife. I told him 
he muſt ſwear or affirm to the fact. He ſcrupled to ſwear by the book, and 
did affirm. I then granted the warrant. Afterwards he walked up and 
down the room, and after ſome time, he ſaid, Squire, I have ſomething more 
to tell you; he ſeemed thoughtful : I aſked him what it was. He aid 
there were people laying a plot to murder a man near Shefer's town. I 
aſke] him whom they were going to murder. He replied, it was one 
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Sxz7z. I ſaid, Surrz is an old man, who would kill him? I ſtill thought” 
the old man was alive. He then told me it was not the old man, he was 
dead; it was the young one, his ſon. I aſked him who was going to Kill 
him. His anſwer was © Two Bors Land mentioned he would willingly 


take a warrant for them people. I aſked him where Sn1Tz lived. His reply 


was, that he lived about two miles or ſo beyond Shefer's town. I told him the 

man lived in the other county, Mr. Carpenter is a juſtice in Lancaſter 

county, but he was Certainly overcautions in this inſtance} and I can't do 

any thing in it. I told him he ought to inform Shitz of it, and let Shitz look 
for his protection in law—and (I ſaid) you will be his witneſs, if you mean 
to do an honeſt act, and he is in danger he faid, I DELIxVX I Will. E” 
had known Charles M. Manus a year or better before this. 


Parrivrie CATIA, (Sworn.) 

I was fitting, at my works one evening at Manheim, about two weeks 
before laſt Chriſtmas, in one Philip Bretz's ſhop, working at my trade of 
ſhoemaking, Faancis Cox came fo me, and told me he had ſomething 
to ſay to me. I told him 1 had not time till I had finiſhed my pair of ſhoes * 
That when I had done, I would go up to his houſe in the evening, and he 
might tell me what it was then. When I quit my work, I did go up to his 
houſe, but he was fettling ſome law bifineſs about ſome partnerthip affair, 
yhich he and Michael Hogan had together, at Squire Enſminger's. I went 
to Enſminger sI afked Cox What he wanted with me. He ſaid he could 


not tell me till that affair was fertled, I waited at Euſminger's until tlie 


aſſair was over. Francis Cox and my employer then walked on a rod be- 


| fore; Charles M. Manus and I walked together behind we all went ta 


Cox's houſe together. On the road Charles M<Manus aſked me to go to 
ſome town to ſleep at 4 tavern on ſuch a night; I don't recollect the name of 
the town — I think it was LzBanon, F am not ſure: Either the firſt or 
ſecond night after Chriſtmas,-I think was what he faid ; and if I would 
fleep there he would give me as much money as would put me from hard 
work or ſlavery. I aſked him what it was he wanted with me. He told 
me he would not tell me till I would fwear an oath upon a book. Ttold him 


: y I would have no call to it, it BY 70 BE ſomething that was not right. He 
aid it would not hurt me at all. T went home with my employer. Next 
day, or two days afierwurds, Cox came to the ſhop, where I was fitting at 


©» 


my work, and aſked me if I wouLD Do WHaT THEY WERE TALKING Gf 
BZFORF. I told him I would not. I aſked him if he knew what it wa 
he ſaid not. M*Manus faid be was to go out of the houſe in the night, but 
Cox and me were to ſtay in the houſe. 


Jacons Gz1Gcxr, (Sworn.) 

On the Thurfday evening before new-year, about half an hour before 
fun ſet, Francis Cox and Charles M*Manus came to my houſe ; they had 
one creature along. Charles M*Manus aſked me if I had any oats, I 
ſhould give it to his mare. Cox ſaid, no, I ſhould give her hay firſt. They 
aſked for half a pint of whiſkey ; they aſked to ſlay all night, and wanted ſup- 
per. They got their ſupper. Then three Jerſey men, who were travelling 
to Jerſey, came, and wanted to ſtay all night. About fiſteen minutes before 
8 ofclock, Cox and M- Manus afked to go to bed. I put them up ſtaĩrs in a 
room where two beds ſtood, I told them they two muſt ſleep together. Cox 
made ayfwer that they Han SLEPT MANY A NIGHT TOGETHER, They 
ordered me to bring them half a pint of whiſkey, and ſome water. When I 
took it yp, they wanted me to take a glaſs of it; I told them I would not. 
Sox drank a glaſs, and aſked Charles M*Manus if he wanted to drink a 
glaſs. He ſaid, No, in the MoxninG. When I came down, I obſerved 
one of the Jerſey men had boots on ;fo I went back into the room where 
Cox and M. Manus lay, and fetched a pair of flippers down. M*Manus 

aſked me if them people wanted to go foon to bed. I anſwered, yes. 'The 
Jerſey men ſoon after went to bed. I put two of them in the ſame room 
with Cox and M*Manus : the other Jerſey man I put into a bed by himſelſ. 
J then went to blacken the boots: while T was cleaning the boots, I heard 
my wife talking to M*Manus, outfide of the door of the room, in the 
kitchen. She told him, Iam ſure you need not come down, you have 
got a pot under your bed. He made anſwer, I want to go out.— 
He Raid a good while; he had no coat on when he went aut. My wife got 
uneaſy at his ſtaying ſo long :—after a while I went out about the houſe and 
barn, and looked every where, but could not find him. I then went and looked 
in the bed, and he was not there. I aſked Cox where his comrade was: 
He anſwered that he complained of the BELLY-acus. We then hunted 
for him a ſecond time, but could not find him. I went up to Francis Cox | 
again, and told him to get up and help me to hunt his comrade. He a 


\ 
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frrered, may be he went after the girls; and he would not get up. My 
wife then wanted me to get ſome of the neighbours to help to hunt for him. 
I went to one Abraham Meyers, about 50 rods down the road, but could 
not get him. I was afraid M*Manus had hanged himſelf. I then went to 
Martin Imhoffs; I could not get him I went home again. My wife told 
me to raiſe up the travellers. I told her I was afraid, that I did not like to 
go to travellers? rooms by myſelf. At laſt I got one Brown, who lived in 
the houſe, to go up with me, and I wakened the travellers. I told one of 
the two who lay in the room where Cox was, to lay ſtill, that I was afraid 
of Cox, he had refuſed to get up to help to look for Charley. When Cox 
heard that, he got up out of his bed. I went with the candle to Cox's bed, 
and FounD Cox's SHOES WERE GONE. I had M/ Manus's boots locked up. 
I ſaw that the whiſkey was drank out. M. Manus's hat and coat lay on the 
table. Cox Took ThE SLIPPERS which I had given to Charley, and 
PUT THEM ON HIS FEET. We hunted Charley up and down round the 
barn, and in the barn, but could not find him. Cox looked a little, but not 
much. We then went back to the houſe. We kept a candle burning all 
night. The Jerſey people aſked Cox, where that man (M<Manus) had his 
home. He anſwered, that he had his home no where. Francis Cox and 
Brown went to bed again. We had hunted for M*Manus about half an hour, 
or an hour. My wife ſtaid up a great while; I and the Jerſey people ſtaid up 
all night. One of the Jerſey people looked at his watch; it was then about 
10 o*clock ; and we thought M? Manus was dead by that time, as he did 
not come back. We waited awhile, and looked at the watch, and it was 
ONE o'clock—and again at 2 o*'clock. M*Manus had not yet come back. 
Awhile after this, Francis Cox came down and ſaid to me, M*Manus is 
down there that we had been hunting for; that he threw ſome ſtones upon 
the roof and wanted me to let him in. We did not hear them. He ſaid 
he had come down to lethim in. Cox then went to the door, opened it, 
and ſaid, Damn your foul, Charley, where have you been, to make us hunt 
you all night. M Manus ſaid nothing. We heard him going up ſtairs 


with ſhoes on,,but he did not come into the room where we were. One of 
the Jerſey men looked at his watch at this time, and it was three o*clock 
exactly. Next morning the Jerſey people aſked him where he was; he made 
anſwer, that he was ALONG W1TH A WOMAN : that he bad made a bargain 
with a x oman out of Lebanon, and ſhe would not come to my houſe, for 
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ſear we ſhotild know her, and ſhe made a bargain to meet him at my barn } 
that be met her there, and they then went to oll ImhoT's barn together. The 
Jerſey men plagued him a good deal about it. He then called for a pin 

of whiſkey; and wanted breakfaſt. I told him I could not give them break- 

faſt, as my wife had gone to bed ſick; but I would give them ſome cold 
victuals. He aſked to ſee my wife z I went in with him to the room; he 
offered her C. 5 if ſhe would ſtand on her feet. He went in à ſecond times 
and told her not to take it ſo hard; that for the price of his little mare in the 
ſtable he would not that it had happened ſo: that next Sunday he would 
give her a preſent that was worth (- io that he had xxouen and could do 
it without hurting himſelf. 


It was a VERY COLD hight. It was the ſame night the murder was com- 
mitted. It is about five or ſix miles from my houſe to where Shitz lived. 


Cox rode the mare away the next morning; ſhortly after M*Manus fol- 
lowed him on foot: 


Marxy Grz16zs, the wife of Jacob Geiger, was next affirmed as a witneſs; 

She related the circumſtances in the ſame manner as her huſband, 
It is therefore unneceſſary to repeat ai; unleſs where ſhe was fomewhat 
more minute and particular, She ſaid := 


That after all the ſtrangers had gone to bed, ſhe had locked the front 
door, and had gone into her own room to make her bed, and bolted the 
door with a bolt inſide, that it had no other faſtening. That ſoon after ſhe 
heard a rattling at the outer door; ſhe unbolted her own door, and ſaw 
M. Manus flanding in the kitchen, at the outer door, with a handkerchief 
tied round bis head, which had a whitiſh appearance (to uſe her own 
words.) I am ſure, fays I, you frightened me. He gave a laugh. Sure, 
ſays I, you need not have come down, you have got a pot under your bed. 
He ſaid he wanted to go out; I then unlocked the door. I looked after 
him, and ſaw a little red ſhining thro? the handkerchief which was tied 
round his head. He had come to our houſe before and pretended that he 
wanted to buy cattle. We hunted him about an hour, Cox helped to hunt, buf 
did not goas the reſt did, and __ SEEM MUCH CONCERNED ABOUT 12. 
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We kept a lamp burning all night. One can ſee from the outſide, when 


There is a light in the houſe ; the people were all fitting in the place where 
the light was, and any one mightſee them thro? the window, from the road. 


When M*Manvs went out he had nothing on but his ſhirt, a jacket 
without ſleeves, and his trouſers. He had No sHoxs ON, and I believe no 
ſtockings. It was very cold that night. Ile had no bundle in his hand 
varry ing. Alt | | ! 


When Cox came down to let M*Manus in, he came down very ſofily 
without either SHOES OR SLIPPERSON ; I did not hear him till he came to 
the door e could then ſee that he had no ſhoes or ſlippers on. He then 
let M. Manus in, and they went up ſtairs together, and we heard Me Manus 


' GOING UP STAIRS WITH SHOES ON, but we did not ſee him, as they did 


not come into the place where we were, 


M<Manus told me the next morning that he could give me a preſent of 
£-10 and not hurt himſelf, for EE Han Ex O. He fail he had been along 
with a girl. 


CnarLes MiManvus's confeſſions and examinations, being four in num- 
ber, were then read; but they were lengthy and contra lictory: in one of 
them he had given as a reaſon for his leaving Geiger's houſe, that he had 
taken ill with a complaint in his bowels, but did not adhere to the ſtory 
of the girl. In his other confeſſions he declared that John Hauer and 
Peter M. Donough were the perſons in the houſe and aQually preſent at 
the killing; that he himſelf held their horſes at the end of Hauer's lane, 
which was admitted to be three quarters of a mile, at leaſt, from the ſcene 
of aQtion—and ſtrongly denied his having any other hand in it. That Patrick 


 Donagan was the perſon who procured him to have any concern in it; and 


that they were to have . 1 100 for the job. That he once threatened to tell, 


and actually dil inform Squire Carpenter, and a man at Manheim, one 


Evans, that the mur er was to be committed. 'That he had met Haver and 
M<Donough at the Black Horſe tavern, the Sunday before the murder was 
committed, and the Thurſday night following (28th) was agreed upon for 
its execution. That M Donough wanted Cox to go with him, but Cox 
threatencd to tell, aud he was then to get £2 or 300 for concealing it, 


7 


E 
he above is the ſubſtance of what M. Manus declared, ſome of the exa< 


minations were ſworn to—But it is to be much queſtioned if they conſ.ſt 
with the truth of the fact in the total, as will be ſeen upon the following trials. 


One of the examinations was not ſigned, but was reduced to writing : and 
Mr. Montgomery, and Mr. Patterſon, who had been aſſigned as counſel for 
the priſoner, by the court, excepted to its being read, and alſo to the exa- 
mination of Judge GLOoN1NGER, before whom it was taken, to prove the 
fact, as it was not ſigned by the priſoner, and that no parole evidence ſhould 
be allowed—As to his declarations before a magiſtrate or judge, that by the 
ſtatutes of Philip and Mary, they are expreſſly required to be put in writing; 
—and the Court heretofore have refuſe] ſuch examinations when they have 
not been ſigne J by the priſoner. They cited Fireman & Henwell. Hardw. 
ca. 306, where an examination upon oath, in writing, ſigned by the Mayor 
before whom it was taken, but not by the witneſs, was offered in evidence. 
That Lord Hardwicke would not let it be read, for no examination ſhall 
be read, unl:fs ſigned by the party. 


The counſel for the commonwealth ſaid they were very indiferent about 
the admiſſion of the evidence: it was merely to ſhow how much he had 
varied in his dilerent relations, at the different times, and how little reliance 
was to be placed upon his conſeſſion as to the actual ſhare he himſelf had in 
the diabolical act. That there was ſufficient evidence without it. That it 
eould not, however, be refuſed upon the reaſons given. Tlie caſe in Hard- 
wicke was the caſe of a depoſition of a witneſs in a cauſe, which muſt always. 
be ſigned by the party—that that was nat a caſe within the contemplation of 
the ſtatutes of Ph. & Ma. 'That thoſe ſtatutes not only did not require the 
examinations to be ig ned, but they did not even require them to be put in 
writing at the actual time of taking them. The words are That juſtices 
« of peace when any priſoner is brought before them on a charge of felony, 
& hall take the examination of the ſaid priſoner, and the information of 
& them that bring him, of the fact and circumſtances thereof; and the fame,, 
cor as much thereof as may be neceſſary to prove the felony, hall be put 
& in writing gin tw» dazs after the next examination, and certified to the 
« next general Goal Delivery.” Stat. 1 & 2. Phil. & Ma. c. 13. . 4. and 


A & 3 Ph. & Ma. c. IQ, 
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Hxxxx, Pre/ident. T do not recollect how the Court may have decided 

he retofore: The caſe in Hardwicke may at one time have induced an 

of inion that the examination ſhould be ſigned as well as reduced to writing; 

but the Court have conſidered the ſubject, and they have no doubt at all about 

it. The caſe in Hardwicke does not apply to the queſtion z it is not the 

Caſe of the examination of a felon, but the depoſition of a witneſs ; the lan- 

guage of the Statutes is very plain, and they do not require the examination 

to be ſigned by the party. Let it be read. See Leach's caſes in the Cr. Law, 
2d edition, 184, 254, 280-7. 4 Hawk. c. 15. ſ. 59. and c. 16. ſ. 11, 


The priſoner called but one witneſs, who proved nothing material for him, 


PETER LIVERNSOO , (called by the priſoner) Sworn. 
Charles M*Manus worked with me a while towards laſt fall. Peter 
M Donough borrowed a piſto! from me, he ſaid he wanted it to ſtrike a fire 
to blow rocks with, Charley M+«Manus and he were working together, 
Peter M<Donough returned the piſtol to me again, I lent but one piſtol: — 
it wrs an old one, a little lager than this here, ¶ Pointing to the piſtol 
found in the houſe, } Charles M<Manus never borrowed any piſtol from me, 


Counstr, for the PRILSOXER. 

We have no defire to addreſs the jury. We think, however, that the 
whole of the confeſſions ſhould be taken together, and not apart only; and 
by them it will appear that M*Manus was not preſent at the murder, but 
nearly a mile diſtant ; that of courſe he could not be convicted on this indiQ- 
ment, but ought to be conſidered merely in the light of an accEs8AaRy BF- 


 FOKE THE FACT. 


Counssr for the COMMONWEALTH. 

We wiſh the gentlemen would addreſs the jury, if they are able to ſay any 
thing in the priſoner's behalf; we ſhall then be able to anſwer them; that this 
mode of proceeding could anſwer no purpoſe. That as te the circumſtance 
of taking his confeſſons all together, that was impoſhble—they were ſo va- 
riant and contradictory, they could not be reconciled. We, on the other 
hand, have given the ſtrongeſt evidence to induce a belief that his ſtory is not 
rue; but that he was one of the men who were aQually 2x the houſe the 
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night of the murder. But putting it upon the gentlemen's own ground, is 


would make no difference as to the reſult, but the priſoner muſt be convicted 
even upon his own confeſſions; for it is not neceſſary he ſhould be the very 
perſon who fired the piſtol, or ſtruck the ſtroke, nor even that he ſhould 
be an eye or an ear- witneſs; if in any other way he was aiding the general 
deſign, though at a diſtance off, it is a ſufficient preſence, to make him a prin- 
cipal. In Foft. g49.1. 4. it is ſaid, * When the law requireth the prefence 
6 of the accomplice at the perpetration of the fact, in order to render him a 
« principal, it doth not require a ſtrict actual immediate preſence, ſuch a | 
te preſence as would make him an eye or an ear-witneſs of what paſſeth, 


« Several perſons ſet out together, or in ſmall parties, upon one common 
« deſign, be it murder ot other felony, or for any other purpoſe unlawful in 
ce itſelf, and each taketh the part aſſigned him; ſome to commit the fact, 
te others to watch a# proper diſtancet and flations to prevent a ſurprize, 
ec or to ſavor, if need be, the e/cape of thoſe who are more immediately en- 
« gaged. They are all, provided the fact be committed, in the eye of the 
* law, preſent at it. For it was made a common cauſe with them, each 
man operated in his ſtation at one and the ſame inſtant towards the ſame 
te common end; and the part each man took tended to give countenance, 
et encouragement and protection to the whole gang, and to enſure the ſucceſs 
gt of their common enterprize. And again, in pa. 3 51. f. 6. it is further 
ſaid, that © in combinations of this kind the mortal ſtroke, thoꝰ given by one 
cc of the party, is conſidered in the eye of the law, and of found reaſon too, 
cc as given by every individual preſent and abetting. The perſon actually 
<< giving the ſtroke is no more than the hand or inſtrument by which the 
© others ſtrike, 


* And therefore where the indictment chargeth, that A. gave the mortal 
e ſtroke, and that B. and C. were preſent aiding and abetting; if it cometh 
cout in evidence that B. was the perſon who gave the ſtroke, and that A. 
7 and C. were preſent aiding and abetting, they may be all found guilty of 
murder or manſlaughter at common law, as circumſtances may vary the 
*« caſe. The identity of the perſon ſuppoſed to have given the ſtroke is but a 
* circumſtance, and, in this caſe, a very immaterial one; the ſtroke of one 
* 18 in conſideration of law the ſtroke of all.” So that in which ever point 
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of view the evidence may be conſidered by the jury, they muſt eonviRt the 
priſoner. 


The Court expreſſed their opinion very deciſively that it could not poſſi- 
bly make any diſſerence; and that if the fact was even believed by the jury, 
that M*Manus was not in the houſe, but at the end of the lane, with the 
horſes, ready to aſſiſt the perpetrators of the deed in their eſcape or flight, 
he was equally guilty with them, and ought to be convicted on this indict- 
ment; the fact of the killing being lated in the indictment, to be done by 
M“ Manus, being a mere circumſlance, and no ways material. 


The Counſel for the priſoner therefore declined ſaying more; and the mat» 
ter appearing ſo plain, the Counſel for the Commonwealth did not addreſs 
the jury, 


Tux PRESIDENT in his charge went into a particular detail of the evi - 
dence: He told the jury that if one circumſtance had turned up favorable to 
the priſoner, he ſhould have thought himſelf bound to have given it its full 
force ; but that no favorable circumſtance had occurred which could induce 
them to heſitate a moment reſpecting the guilt of the priſoner. He alſo told 
the jury, that by a late act of aſſembly, they muſt aſcertain in their verdict, 
if they found the priſoner guilty, whether he was guilty of murder in the firſt 
or ſecond degree. That from the circumſtances in this caſe it was unqueſ+ 
tionably murder in the firſt degree, 


The jury retired from the bar, and in about an hour, returned with a ver 
dict that Charles M*Manus was GUILTY OF MURDER IN THE FIRST 


BEGREE, Which was ſo recorded. 


PRESIDENT or THE COURT, 
Charles Me Manus; On Tueſday next the Court will paſs ſentence on you, 
If you have any thing to move in arreſt of judgment, we will then hear you. 


Priſoner remanded, 


The reſt of the priſoners were then ordered to the bar to be arraigned as 
acceſſaries before the fact. 


* 
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@!erk of Oyer and Terminer read the indiQtment, 


Clerk. How ſay you, ParxIck DoxaGan, are you guilty of ths 
felony whereof you ſland indicted, or not guilty?— 


Priſoner. Not guilty. 

Clerk, How will you be tried * 
Priſoner. By Gop and my n 
Cl:rk. Gop ſend you a good Deliverance. 


The ſame form as to the other priſoners, except as to Jonun Havra 


Clerk. How ſay you, Joun Havex, are you guilty of the felony 
whereof you ſtand indicted, or not guilty ?— 


Priſoner ſiood mute. * 


Mr. Duncan. The counſel for the priſoner feel conſiderable difficulty 
as to the mode of bringing forward an application to the court on his behalf 
they therefore claim the indulgence of the court. They are ſatisfied the 
court will be ſo far of counſel for the priſoner as not to ſuffer him haſtily to 
be ſurprized into a plea, which may operate to his injury. Joun Haun 
was indiQed at the laſt court as a principal. He was then arraigned, pleaded 
jury ſworn, teſtimony given, and afterwards that jury diſcharged with- 
out giving a verdict. We contend that after ſuch diſcharge, he can never 
again be put upon his trial for the ſame offence. This new indictment is, in 
faQ, for the ſame oſſence - The offence of a principal and of an acceflary 
before the fact, are ſubſtantially the ſame z and if one is acquitted as principal, 
he can not be indicted again as acceſſary he ſere the fact. We ſhall, fell, 
ſhow the court, that no law is better ſettled than this; and, ſecondly, we 
will contend that a jury once diſcharged in a capital caſe, amounts to an 
acquittal of the priſoner, and he cannot be put a ſecond time upon his trial 
for the ſame offence. Our motion, therefore, will be, upon this ground, 
that Joun Have be not put 1% plesd to this indiQment, but that be be 
diſcharged therefrom. 
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In 1. Hale 626. it is expreſsly laid down, that if A. be indided as prins 
Eipal and acquitted, he ſhall not be indicted as acceſſary BxrorE, and if he 
be, he may plead his former acquittal in bar, for it is in ſubſlance the ſame 
offence; Stam. P. C. lib. 2. cap. 36. fol. 105. a. 2 Ed. 3. Coron. 1 50 b 
282. But the antient law was otherwiſe. 8 Edw. 2. Coron. 424. In Ke, 
Hage 25-6. This doctrine is, upon conſideration of the books, agreed ts 
be the law. It is true, this caſe goes farther, and upon a doubt being ſug- 
geſted whether, if the priſoner ſhould be acquitted as principal, he 
could be afterwards indicted as acceſſary BzrorE the fact; to avoid this 
doubt, the court diſcharged the jury of him, and ordered another indictment 
to be againſt him as acceſſary. We are, however prepared to ſhow that 
this latter point is not the law, but that it has been long ſince exploded. This 
cafe muſt cettainly be determined upon principle and precedent, and not on 
the chamber opinions and ſpeculative reaſoning of any judge, however re- 
putable and fearned. The gentlemen mean to rely greatly upon Foſter — 
yet even Judge Foſter lays it down, that one acquitted as principal cannot 
be indicled as acceſſary BeFokE ; he ſpeaks of it as a ſettled point; and 
although he finds fault with the principle, and throws out his doubts for the 
opinion of the learned, yet this cannot control what is admitted to be the 
law of the land. So in Hawkins chap. 35-1. 11. this is ſaid to be holden to be 
the law in many books of good authority: Sir Wm. Blac kſtens ſtates it in the 
"Game way, asa ſettled point. What authority have we in oppoſition to 
' theſe ſentiments of Hal: & Fiſter, of Hawkins & Blackſſone? or how can a 
doubt remain as to the law upon this point? It ſtands uncontroled by any 
Judicial deciſion. Then, if the priſoner be indicted for an offence of which 
an acquittal on the former indictment might have been pleaded in bar; we 
contend that the diſcharge of the jury upon that trial has the ſame operation. 
This is the ſame offence for which Joux Haver was indicted at the laſt 
court, and he cannot be twice put in j ro RD for it. We will ſhow that 
the court have not the power to diſcharge the jury, after the evidence, for 
any thing that appears on the record, was all gone through on he part of 
the commonwealth. If the contrary doctrine could be ſupported, then the 
life of a priſoner might be put in Io ARD as often as the proſecutor 
might think fit, either for the purpoſes of oppreffion, or becauſe he might not 
have evidence ſufficient to convict. Even in a civil action a jury cannot be 
"diſcharged without conſent, whatever may be the juſtice of the caſe, Shall 
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we be Irſs tenacious of the principle where the life of a man is at flake ? We 

admit that caſes of zeceſſity may exiſt, in which the court muſt unavoi: 'ably 

diſcharge the jury. The caſe of a juror dying is one of them; what elſe in 

ſuch caſe could be done? 80, from motives of humanity to the priſoner, as 

where a woman was ſuddenly taken in labor in the courſe of the trial. But 

the general doctrine is fixed, that a jury once _—_ in a Capital caſe cannot 

be diſcharged without giving a verdict. / 


The authorities upon which we rely are numerous and flrong; In 1. Inft, 
227.7 Lord Coxs ſays, that a jury ſworn and charged in caſe of life or 
member, cannot be diſcharged by the court or any other, but they ought to 
give a verdict. So in Carthew. 46 5. this caſe occurs Nera, per Hour, 
Chief Juſtice, at the fittings i in WESTMINSTER, 9. Nov. 1698, in a caſe of 
per jury tried before him, between the K1xG and Pekx1Ns, be ſaid, that if 
was the opinion of all the Judges of ENGLAND, upon debate between them. 


i. That i in capital caſes a juror cannot be wwithdrawng tho? all parties 
conſent to it, 


5. That in criminal caſts, not capital, a juror may be has, if 
both parties conſent, but not otherwiſe. 


3. And that in all civil cauſes, a juror cannot be withdrawn, but by 
eonſent of all parties. 


And i in 9. Stra. 984. i in the caſe of the King and Jeff, who was 
indiQed for Barratry ;—the proſecutor could not go on for want of a copy 
of ſeveral proceſſes, after he had given ſome ſtrong proof. Whereupon it 
was inſiſted to withdraw a juror, as it was done laſt term on an indidtment 
againſt the ſcavengers of gt. Giles”, for not paying money according to a 
juſtice's order ; and there being ſome unprep aredneſs, Mr: Abney, one of 
A * 

The Chief Juſtice at firſt inclined to it, but upon confideration held; 
there was a difference between that caſe, which way be compared to caſes 
of a civil nature, and this, where 9 may be infamous, as ch 
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Piſtory 7 and for that realbti It has never been done in perjury or W. 
And therefore he refufe it in this cafe. 


Among the firſt caſes which appear i the books, where the court un- 
dertook to difcharge jhe jury, is the remarkable caſe of Nhitebread & Fen- 
avick, 31. Car. 3. 1679. They were indicted for high treafoti together with 
three other Jeſuits, and upon being arraigned, they objected that they had 
already been tried for the ſame facts, a jury charged with them, and the evi- 
dence found itifufficient, and then the jury diſmiffed without giving a verdia 3 
and they apprehended they could not be put in j CAAD of their lives 4 
fecond time for the fame canſe 3 that they onght, at the former trial; either 
to have been condemned or acquitted This was certainly an objeQion of 
great weight : for every priſoner with whom a jury is charged in capital 
Caſes, ought either to be acquitted or convicted at that time=elfe, inftead 
of one trial, a man may be made to undergo twenty trials for the fame faq, 
when the court find the evidence againſt him defective. The court, however, 
anſwered, that it was in their diſcretion, to diſcharge the jury without tak- 
ing a verdict, where witneſſes were wanting, or where there was any ac- 

gent of the like nature. It is to be hoped that the Counfel for the Com- 
monwealch would riot wiſh to rely upon a caſe ſtrongly marked with op- 
preſſion and injuſtice. Yet upon this caſe, and ſome others, in the fame. ar- 
bitrary and corrupt reigri, even Lord Hale, great and good as he was, 
ſems to have grounded his opinion of the law, that the court may, under 
the circumftances he mentions in his 2d vol. 295-6, diſcharge the jury of 
the priſoner, and remit him to gaol for further evidence; and that it had 
been ſo practiced in mot circuits of England. The learned editor of this 
valuable work, does not, however, ſeem to concur in opinion with the text 5 
for, i in a note upon this very point, he combats the doQrine with much 
force, and, mentions, that it hath been fince holden for law, that a Jury once 
charged in a capital caſe, cannot be diſcharged till they have given their 
verdict, and the cafe of Whitebread was thought a very extraor 
and Mr. Foſter, in his report, pa. 30. hopes that it never will 
; again, whether in a capital caſe, the court may, in their Ciſcretion, iſcharge 
jury after evidence given and concluded on the part of the Crown, merely 
lor want of ſufficient evi ence to convict z and in order to bring the prifoner 


to a ſecond trial, when the Crown may be better prepared: That this was 
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gone in the caſe of Whitebread and Fenwick, and it was zeniply a-meit 
unjuſtiſiable proceeding. I hope, he adds, it will never be drawn into exam 
ple. This caſe, therefore, by the concurring ſentiments of all mo lern 
Lawyers, appears to be entirely exploded. How is the caſe of Jonx 
Havzx to be diſtinguiſhed from the caſe of Whitebread and Fenwick? He 
was indicted before, for an offence ſubſtantially the ſame as the preſent 
the Game murder; he pleaded not guiley ; a jury was fworn and charged 
with him; the whole of the evidenge, for any thing that appears uf on the 
record, gone through on the part of the Commonwealth; and then, for want 
of ſulfcient evidence to convict, the jury was diſcharged without his conſent 
or concurrence, or without any reaſons for it appearing upoa the record; 
and he is now brought a ſecond time to trial, upon a new in.'iQment, for the 
fame crime, If this is legal, we ſhall again ſet up the caſe of Whitebread 
and Fenwick, and the moſt unjuſt and opprefive conſequences muſt follow 
| from che doctrine. Shortly after the caſe of Whitebread and Fenwick, we 
N {nd the Judges diſſenting from the dodtrine ; and in the caſe of the Lord 
Pelamere, who was tried for high tres ſon, . Jac. % 4 State trial, 268. 
upon a queſtion put to them. by the Lord High Ste v ard, they unanimouſſ 
declared, that wvbere the trial it by @ jury, there the law is clear, the jury 
once charged, can never be diſcharged, till they have given their verdi, this is 
clear. So in Ambroſe Rookwoods caſe. 8 Wan. g. The Judges refuſed 49. 
diſcharge the jury, once {worn and charged, to let in exceptions upon a new 
act of Parliament. (State Trial, 664, &. The general doctrine is recog- | 
niſed in a Vin. 843. 478. and in + Hawk. chap. 47. feQ. 4. it is ſaid to 
have been anciently an uncontroverted rule, and hath been allowed, even 
by thaſe of the contrary opinion, to have been the general tradition of the 
law, that a jury ſworn and charged in a capital caſe, cannot be diſcharged 
* {without the priſoner's conſent) till they have given a verdi 3 and not w ith- 
ſtanding ſome auth oxities to the contrary in the reign of King Charles 2d. 
this bath been holden for glear law, both in the reign of King James 24. 
and finge the revolution. The caſe of the two Kinlock's is reported in 3 
" Will. 157. Wright. J. inſiſted ſtrongly that uo man can be twice put upon 

the trial of his life for one and the ſame crime, NoT EVEN BY Nis OWN 
4 CONSENT, And, the reporter adds, Upon the report of this matter to the 
1 King, his Majeſty was graciouſly pleaſed to pardon Kinloch, wt 24. 
* The authority of Six William m—_—y 289 He 
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tells us, 4 Black. 360. that, when the evidence on both ſides is cloſed, and 
indeed when any evidence is given, the jury cannot be diſcharged (unleſs in 
caſes of xv1DenT neceſſity,) till they have given in their verdict. What, 
then are theſe caſes of neceſſity? For if the preſent falls within any of 
the excepted caſes in the books, we are content that the priſoner ſhould un- 
dergo another trial. But if it does not, we hope that in Pennſylvania there 
can be no difficulty how the Court will decide. And altho? the priſoner 
ſhould be loadel with crimes—altho? we ſhould look upon him with the 
utmoſt abhorrence ; yet, it is the law of the land that is to be dealt out to 
him; and if by that law he is, under the circumſtances which have happened, 
intitled to his diſcharge, the court cannot heſitate to diſcharge him. The 
Caſe of the two Kinlocks reſts upon ground peculiar to itſelf—and affords no 
authority in the preſent cafe. Judge Foſter, in giving his opinion, conſi- 
dered that caſe ſingly as it ſtood upon the record, and threw out every confi- 
: deration that was foreign to it. Let us then conſider the preſent caſe as it 
appears upon the record. Not a ſingle reaſon for the diſcharge of the jury 
appears upon this record; but as it lands, it muſt be taken for granted, 
that the whole evidence was concluded on the part of the Commonwealth: 
and that there not being ſufficient to convict the priſoner, the Court diſcharg- 
ed the jury of him, in order to bring him to a ſecond trial when the Com- 
monwealth might be better prepared. Nothing appears to the contrary of 
this. Phe record cannot now be altered; we cannot have recourſe to our 
memory as to what paſſed. The entry is only “c that, an motion of the Counſel 
"for be eee ver firs the fury from giving any werdith. 
There was no conſent or con rrence of the priſoner; nor does any motive 
appear for the proceeding. 'This then is -exaQly the cafe of Whitebread 
and Fenwick which has been fo juſtly exploded. We may obſerve how 
cautious they were in the cafe of the Kinlocks to put every thing upon the 
record; and the nine judges who determined it, did it upon the peculiar cir- 
cumſtances of the caſe, The only queſtion there was, „Whether in a capi- 
cc tal caſe, where the priſoner - may make his full defence by counſel, the 
* Court may not diſcharge the jury upon the motion of the priſoner's coun- 
« ſel, and at his own requeſt, and with the conſent of the Attorney-General, 
© BEFORE EVIDENCE given, in order to let the priſoner into a defence, 
.« which, in the opinion of the Court, he could not otherwiſe have been let 
% jntoꝰ —and all this was regularly entered, and appeared upon the record. 
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It was out of humanity to the priſoner, and by his own expreſs conſent and 
before any evidence was given on the part of the Crown. It was not the 
queſtion, whether a jury may be diſcharged after evidence given, in order t6 
the preferring a new indictment better ſuited to the nature of the caſe ; where 
through the ignorance or colluſion of the officer, or the miſtake of the pro- 
ſecutor, the ſact laid varieth from the real ſact, or cometh ſhort of it in point 
of guilt. Nor—whether in a capital caſe, the court may, in their diſcre- 
tion, diſcharge a jury aſter evidence given and concluded on the part of the 
Crown, merely for want of ſufficient evidence to convict, as was done in 
the caſe of Whitebread and Fenwick : but the Court cautiouſly confined 
themſelves to the peculiar circumſtances of the caſe then before them, and 
left every other point undecided. This caſe, therefore, not being the caſe 
before the court, is there any other caſe which will help out the Common- 
wealth? For we hope we ſhall not go beyond decided caſes. Let them 
ſhow us, if they can, any other caſe, beſides Whitebread and Fenwick's caſe, 
where the Court did diſcharge the jury without the priſoner's conſent, or 
without an irrefiſtible neceſſity, The cafe of Elizabeth Meadow, Foſt. 76. 
was a caſe of extreme neceſſity, and the principles of humanity could not 
permit the trial to proceed. Foſt. 324-8. is not a decided caſe it is the 
fingle extra-judicial opinion of a fpeculative writer, and ought not to have 
any influence in deciding this point againſt the authorities oppoſed to it. We 
have endeavored to bring before the court every caſe, on either fide, which 
we had in our power We will ſhow one more, in order to ſhow the extent 
that the Court may go, and the ground upon which only they ought to 
exerciſe a diſcretian in ſuch caſes. The caſe is the KING & Gov, 2 
Burn's J. 16th edi. pa. 7518. © The defendant was indicted for murder 
5 the jury were ſworn, and part of the evidence given, but before the trial 
te was over, one of the jurymen was taken ill, went out of court with the 
« Judge's leave, and preſently after died. The Judge doub/ing whether he 
te could ſwear another jury, diſcharged the eleven, and left the priſoner in 
6 goal. The Court was moved for a writ of Hazzas Coxevs to bring up 
« the priſoner that he might be diſcharged, hawing been once put upon his 
trial. This being a new caſe, the Court ſaid they would adviſe with the 
& other Judges upon it; and afterwards they all agreed, that the priſoner 
might be tried at the next aſſizes, or the Judge might have ordered a new 
jury to have been ſworn immediately.” This caſe happened as low down 
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ns 4 Geo. g. and yet we find the Judges heftating, even in a taſe of fo n- 


markable a neceſſity, when the jury by no poſſibility could give a verdid, 
whether the priſoner could be put upon his trial a ſecond time. 


But whatever the law of England may have been; however it may 
heve varied from time to time, according to the Caprice of Judges, under 
the influence of the Crown, in an arbitrary and corrupt reign 3 and again 
GuQuated when the Judges have been more virtuous, and more regardful of 
the law ofthe land. The framers of the Conſtitution of Pennſylvania ſeem 
to have intended to put this matter at reſl. Jn the gth artiple of that 
Conſtitution, “ that the general, great, and eſſential principles of liberty 
and free government may be recognized and unalierably eſtabliſhed, they 
declare,” &c. and in the 1oth ſection of this article, one of thole uualterable 
principles they declare to be, that no perſon ſhall, for the ſame offence, 
be twice put in jeopardy of life or limb.” When the Conſtitution of the 
United States was adopted, it was made an exception by ſome of the 
ſtates, that this eſſential principle was not carried into it ; it was deemed a 
neceſſary barrier againſt oppreſſion from the government, and to defend the 
liberty of the citizen, Accordingly it was afterwards declared, and made 
part of the Conſtitution, by the th article of the amendments, that * ng 
perſon ſhould be ſubject, for the ſame offence, to be twice put in jeopardy of 
life or limb. This, then, as well as the Conſtitution of Pennſylvania, is 
the SUPREME LAW OF THE LAND, The Conſtitution of England is not 


a written one—'They may modify, they may ſhape it, from time to time, as 


they may think will beſt anſwer the ends of public juſtice, or of party 
But here the Conſtitution cannot be altered or modified, The courts arp 
bound by it : They cannot ſtep over it : 'They have it not in their power te 
violate a ſingle article of it, It limits the very powers, not of the Judges 
only, but of the Legiſlature itſelf. —The court cannot ſay, as they may 
heretofore have ſaidin England, the Commonwealth has not been ready 3 
there is not ſufficient evidence to convict 3 we will diſcharge the jury, and 
bring the priſoner to trial again, when the commonwealth is better prepared. 
Nowe will ſet our foot on the I ne ofthe Conſtitution, and can b 


ly ſay, that the Court have wot the. power 10 do it at ail. 


Ty 


To condhude. The offences, are ſubſtantially the ſame. An acquittal of 
the priſoner as principal would operate to diſcharge him as avcefſary before 
the fact, The power of the Court, if they have it at all, has been exerciſed 
Megally in this caſe z it could not be done, but by withdrawing a juror, 
with the prifoner's conſent Ihe jury was difmiſfed by the Court, and no 
reaſons appear on the record for it. We therefore hope and truft, that the 
Court wilt diſcharge Joun Haven from this indidment. 


c. Hir | 
46 | FOR THE CoMMONWEALTH: 
C. SuiTH | 
If the counſel for the priſoner have really conſidered this queſtion as of 
Koment, and that the reſult may prove advantageous to their client, we 
{cel happy that they have had a patient hearing. They may conceive that 
the life of Joux Hauts depends upon the decifion of this point; and un- 
der this impreſſion, they may deem it an indifpenſible duty to urge it, on hig 
behalf, with all the force of their ingenuity. Should they fail, they will af 
leaſi feel a fatisfaQion in having left nothing undone, which poſſibly might, 
in the event, prove beneficial to the priſoner at the bar. | 


It is true this motion is ſingular in its form. In the outſet, without any 
plea in bar, by which they would be bound to ſhow the record of auterfoits 
acguit, it is a new mode to flop the progreſs of the trial, They ſhould at 
leaft, we ſuppoſe, bring the facts before the Court, by ſome plea, before they 
would be intitled to be heard. If however, the Court are ſatisfied, we 
have no objeQion ta follow the gentlemen in this way, expecting it will 
fave the trouble of going over the ſame ground in another form. 


_ Jonn Haven was indicted at the laſt Court, as a principal in the murder 
of Francis SHI1Tz; a jury was {worn and charged with him; a part of 
the evidence was given; but the priſoner thought proper to make a full 
don feſhon to two of the Judges, criminating himſelf as an A0ckssaRT 
kzrorE the fact, and firenuouſly denying his being the principal murderer« 
It was in conſequence of bis owN Ac, therefore,that the jury were diſcharg · 
ed, on motion of the counſel for the Commonwealth, in order that a new 
dadifmens might be found, hetter ſuited io the truck of the fad. II would 
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Hare been improper to have proceeded in the trial to give the priſoner 
manifeſtly guilty by his own confeſſion, a chance of eſcaping. It would 
have been injurious to the public juſtice of the country. A new indictment 
bas been aceordingly found; and the priſoner's counſet now contend, that 
be ought not to be put to plead ; that the former jury ought not to have 
been diſcharged of him without giving a verdict; and that no man can be 
twice put in JEOPARDY for the ſame oſſence. We on the other band, hope 
to ſatisfy the Court, that what has been done, has been done rightly ; that 
it would be a diſgrace to the law, if under the peculiar circumflances of this 
eaſe, the Court had not, for the purpoſes of public juſtice, the power they 
have exerciſed, We hope that at this day it canrtot be made a queſtion. 


the lengthy argument we have juſt heard. It has been endeavored, from 
what motives we know not, to treat this as a conſtitutional queſtion, as if 
we did not regard the rights of our fellow citizens equally with the counſel 
for the diba Iu fact, the Conilitution has nothing to do with the matter 
before the Court. It is the conſtruction of the principle the gentlemen rely 
upon, that is to be looked to. The very principle itſelf was not firſt know I 
in this country; we borrowed it from the Engliſh law; we inherited it as 
bur birth right from a country where civil Tiberty is as highly regarded as in 
any country upon earth. That No Man SHALL BE TwI CE PUT IN JEOs 
PARDY OF LIFE OK L Tun, for the ſame offence, is as old as the Engliſh law, 
and was well calculated to protect the ſubject from the oppreſſion of the 
crown. It is, as it were, che Macna CHarTa of the criminal law. We 
muſt therefore underſtand the meaning of rules and terms, before we under- 
take to argue from them; and the conſtruction given to this rule in the 
country from which we derived it, and where it has always been well une 
derſtood, muſt gaide us upon this occaſion 3 and we 1 to ſatisfy the 
Court that it does not ſtand in our way. 
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We ilk readily agree that a fury ought tive & be diſcharged widhdut the 
priſoner's conſent, merely becauſe there is not ſufficient evidence to convict 
Kim upon that indiQment, and in order to procure more full proof at 4 
ſubſequent trial, as was done in the caſe of Whitebread and Fenwick, which 
we hope; with Judge Foſter and the Counſel for JohN Hauxs, may never 


"Before we proceed, we beg leave fo obſerve upon the concluding part of 
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azan be drawn inte example. | But that the Court under no eĩreumſtancet: 
even where the purpoſes of public juſtice require it, and where without the 
exerciſe of ſuch a diſcretion, the moſt atrocious oſſender muſt eſcape, to the 

diſgrace of the law, have ſuch a power, is what we cannot acced e to. For 
where, either through the ignorance or inattention; or by the miſtuke of the 
priſoner, a bill is ſent up, charging one grade of crime, and it turns out ui 
on the evidence that the priſoner is guilty of another grade of the ſame crime; 
there is no caſe which ſays the jury ſhall not be diſcharged; that a new bill 
may be ſent up, alapted to the fats and circumilances attending the com- 
miſſion of the crime; If the Cdurt have the power at all, they muſt judge 
of the occaſion when to exerciſe it. It cannot be confined to one caſe in par- 
ticular; but muſt depend upon the neceſſity which at any time may require 
it. But the circumſtances being as they are in this caſe; how ſtand the au- 
thorities? An attentive conſideration of them may throw clear light uon 
this ſubject. It is true, and the rule ought never to be violated, that where a 
man is once fairly Act TTD upon any inditment; he may LRA ſuch 
acquittal in bar of any ſabſequent accuſation for the sau CR1ME. This plea, 
ſays Judge Blackſtone, 4 Black. 335, is grounded on this univerſal maxim 
of the common law of England, that no man is to be brought into jeopardy 
of his life; more than once, for the fame oTence. But then he muſt be found 
vor GUILTY on an inliAment FREE FROM ERROR; and WELL COMMENC= 
ro before a Court which has juriſuiction of the cauſe. 2 Hawk. chap. 35. 
ſect. 1. For if his life was never in jo Das where he is acquitted 
upon an 1LL indictment, upon which he could not have been convicted, or 
if convicted coul not have been puniſhed, the plea of auterfoits acquit,, 
or convict, is no bar to another indictment- Theſe caſes ſhow the force 
and extent of the principle the connſel for the prifoner ſo ſtrongly rely upon 
an] how it ought to be applied; and to apply it in any other way, would be 
to render it as a ſanctuary for enormous ollenders, and not a protection ſrom 
oppreſſion, 2 Hawk. chap. 35. ſet. 3-8.—2 Hale, 44) -8.—Foſt. 26. 
Rookwool's caſe there cited. —6 Mod. 168 pP. Wms. 480-48 1. Tie 

priſoner muſt be /e gilimo modo acquictatus ; an] he mult take advantage of it 

by plea in bar, auterfoits acquit, and he muſt be ready to produce the xx- 
corp of his former acquittal. 2. Hawk. chap. 35. ſe. 2. For no- 

thing but an acquittal by verdict on the general iſſue, finding the des 

tendant zxNocEnT; will bar another i OTHER DISCRAKGE 


, 
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of an indi@ment will do. 2 Hawk. chap. 35. ſect. 6. But ſuch acquittal 
does not exiſt in this caſe ; the priſoner was diſcharged from that jury for 
the very purpoſe of preventing him from pleading anterſoits acquit ; and we 
are now to know whether that was done legally or not. But if he had even 
been aequitted upon that indictment, it would not have availed him; becauſe 
the indictment is materially deſedive; and if he had been convicted, he never 
could have been puniſhed upon it. It is not ſtated that Francis Shitz, died 
of the wound received. The words are, of which ſaid mortal wound he 
« theſaid Francis Sairtz from the night of the ſaid 28th December in 
« the year aſoreſaid until the 29th day of the ſaid month of December in the 
& faid year, at Heidelberg townſhip in the county aforefaid, and within the 
& jurifciAion of this court did languiſh, and languiſhing did live, on which 
* ſaid th day of December in the year aforeſaid, he the ſaid Francis 
& Shitz, at the place aforeſaid; and within the juriſ!iion of this Court, did 
& die? —omitting the words, “ oF THE MORTAL WOUND AFORFSA 1D % 
which omiſhon is ſupplied in the new indiment 3 but the deſect runs thro® 
all the counts of the firſt indiment. Now, however abſurd this objeQion 
may appear to the grammarian, yet if the law requires this technical pre- 
citon, there is an end of the preſent queſtion z this objeQion alone is decifive 
—all the precedents warrant this objection ;—and ſo is 2 Hale, 247-8. 
Vaux's caſe expreſſſy decided in 4 Rep. 44-5. and in 2 Hawk. chap. 25. 

. Go. it is ſaid, that no indictment of death can be good without an expreſs 
allegation, that the deceaſed both received the hurt which is laid as the cauſe 
of his death, and alſo that he PID of the burt ſo received; and the want 
thereof cannot be made good, by any implication whatſoever. And in the 
fame book, chap. 24. ſect. 82. Vaux's caſe is cited to have been reſolved, 
That an indictment fetting forth, That I. S. perſuaded the perſon deceaſed to 
take a certain poiſonous potion under a notion of a medicine, and that the 
deceaſed, neſciens pr ad? potum cum veneno ſore intocicatum, fed dere ædbibent 
diate perſua ſſoni dicti 1. S. recepit et bibit, is inſufficient, becauſe it doth not 
expreſily ſay, that the party received and drank the poiſon; and it was alſo 
reſolved, that the want of fuch certainty is not ſapptied by theſe words im- 
Mediately following, per quod idem NM. immediate poſt receptionem veneni 
fredifi per tres horas immediate ſequentes languebat et oliit &c. And yet 
there cannot well be a flronger implication that the poiſon was taken and 
frank by him; for it being the sT RIC RVE of law in theſe cafes to havs 
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the ſubflance of the fat expreſſed with preciſe certainty, the Judges will 
ſuller no argumentative certainty whatſoever to induce them to diſpenſe with 
it. For if they ſhould once be prevailed with to do it in one caſe, the like 
indulgence would be expected ſrom them in others nearly reſembling it, and 
then in others reſembling thoſe, and no one could ſay where this miglit end; 
which could nat but endanger the ſubverting one of the moſt ſundamental 
principles of the law, by giving room to Judges by arguments from what 
the jury YAVE found, to convict a man of a fact which they AVE xoTfound, 
{Vide, Fitzg. 263), and in the 83d ſect. of a Hawkins, it is further laid 
down, that the count ought expreſſly to ſhow that the party died of the hurt 
ſpecially ſet forth; and it hath been reſolved, that an indictment ſetting forth 
that the defendant choaked the deceaſed, qua ſfocatione obliit, inſtead of de qua 
ſufſocatiane, &c. is erroneous, 1 Rolls Rep. 137. 2 Inſt. 31 8.—and in 
Long's caſe, 5 Rep. +225. the defendant was indicted for Ciſcharging a gun 
upon Long, dars eidem Henrico Long mortale vulnus,” and doth not ſay- 
pereuſeit, for which reaſon the indictment was held inſufficient ; becauſe in 
all indictments for murder, they ought expreſſiy to allege a ſtroke given, 
and they ſhall not be ſupplied either by argument or any intendment whatſo- 
ever. S. C. cited 3 Mod. goa. It is therefore evident, from theſe authori- 
ties, that the firſt indictment was ſo materially defeQive, that if the priſoner 
had been convicted, he never could have been executed upon it. The Court 
Mull, upon motion have guaſhed it, and the Attorney General bas entered a 
aull: praſegui upon it before he ſent this ſecond indiQment to the grand jury 


But let us conſider the two points made by the-priſoner*s counſel, in the: 
order they have made them, and whether either of them can be of avail. 


Lord Hale does indeed lay it down as the law, that one indicted as. 
principal and acquitted, ſhall not be indiQed as acceſſary Bronx, and if he 
be, he may plead his former acquittal in bar, for it is in ſubſtance the ſame 
ollence - hut the antient law was otherwiſe. 1. Hale 626. and this ſeems to- 
be admitted in Kel. 26. But notwithſtanding this weighty authority, it 
may reaſonably be doubted whether it is ſound law, or can be ſupported 
upon principle. It certainly is not an uncontroverted point, but remains 
ll open for judicial deciſion, whenever the caſe ſhall be fairly brought before 
the Court. And when the counſel oy the priſoner reſt upon Hawkins, Foſter- 

* | 


k 39 1 


gnd Blackflone as confirming this doQrine, they reſt upon an unſolid Mun: 
dation; for as far as the doubts of theſe great and truly learned men can do it 
they have weakene d the authority of Lord Hale. Even the authorities cited 
by Lord Hale from the year book of Edw. g. and Fitzherbert*s abri ge- 
- ment—Corone 150 & 282. do not warrant the doctrine in its full extent, 
Hawkins ſays only that it is HOLDEN in many books of good authority, 
(CON4KAKY TO WHAT 15 ADMITTED TO HAVE BEEN THE ANTIENT LAW) 
that the acquittal of a man as principal, is a good bar of a ſubſequent pro- 
ſecution againſt him as acceſſary BEFORE ; for it is ſaid that ſuch an acceſ- 
ſary is in ſome meaſure guilty of the fact, and therefore that an acquittal, 
which clears a man from being guilty of the fact, doth by conſequence clear 
him from being ſuch an acceſſary. And this ſeems reaſonable upon” uE 
surf os rin that a man may be found guilty of an indiẽtment againſt him 
as princi, gl, upon evidence which only proves him to have been an aeceſſary 
BEFORE, But if a man cannot be found guilty of ſuch an inzitment upon 
ſuch evidence, as It is ſtrongly holden that he cannot, it may WITH GREAT 


REASON beſai: a; that the agquittal of him as principal, no way acquits him as 
-acceflary BEFORE ; for if ſo, he might ſave himſelf by a mere flip in the in- 
dictment, anal bar all other proſecutions by au acquittal on a trial „ Which in 
truth never brought him into danger of his life. And it is upon this ſuppoſi- 
tion, as I ſuppoſe, that it is holden in ſome books, contrary to thoſe above 
cited, that one who.has been acquitted as principal, may be tried again as 
acceſſary pxFokr, as well as AFTER 2 Hawk. chap 8 5. „ ſect. 11. 
Now i. is well known, that, in detailing the diſſerent opinions upon any 
ſubjecl, Serieant Hawkins always gave his own in the laſt place; and he 

A ears evigently. oppoſed to the principle ſer: up by Lord Hale and others. 
The many books of good authority which he refers to, are Kelyng. 25-6. 
1 Hale, 626. 2 Hale, 244. Croniſ tonis Juſtice, 46. 112. 2 Edw. 3. 20. 
Fitzh. Corone, 1 50. In ſupport of-his own opinion, he reſers to Keilway, 
107. Daliſon, 14. It is certainly true that the priſoner could not have 
been convicted as a. principal . upon evidence which proved him only an 
acceſſary BEroRE the fact; If we are right in this, then how abſurd it would 
be to ſay that an acquittal upon one indidtment i ſhall be a bar to another in- 
dictment, where the evidence on each of them muſt be ſpecißcally diſſerent; 
where the ſame fas cannot apply to both; and what would be ſufficient 
10 convict upon the one, could not apply, or ſerye to convict upon the othes. 


he conſidered as the sau oflence, and an acquittal of a man as principal; 
will bar an indigtment againſt him as acceſſary Bxrokx; how till more ab- 


In foro cæli this is true. In the fight of God, Ahab was the actual mur- 


r of Naboth, ſhall dogs lick thy blood, even thine.” 1 Kings, xxi. 19. An! 


tl 
FF the evilenee in both caſes was the ſame, then there might be ſome reafon 
for the law ; but as it is, altho? in point of crime and puniſhment, the oſ en- 


ces are equal; yet as the circumſlances are dilerent, tho? tending to the ſame 
miſchief, the law gives to them a didlerent conſideration. But if they are to 


ſurd it is that the principle ſhould not hold throughout. Yet we find it 
AGREED, 2 Hawk. 36. ſect. 13. that an acquittal of a man as acceſſary px- 
FORE, is no bar to a ſubſequent proſecution againſt him as px1xc1vat. Ts 
it poſſible to reconcile the inconfiſlency It appears, however, by no 
means to be a ſettled point; nor has the practice been uniform ; for in 3 
State trials, 798. Samuel Atkins was tried on two ſeveral indictments; firſt, 
as principal, and next as acceſſary in the murder of Sir Edmon i bury Gods | 
frey. Sir Michael Foſter, whoſe opinions upon the ſubje of the Crown 
law, are entitled to great weight, conſiders this point in pa. 361. gC2. and is 
very far from adding ſtrength and authority to the rule. Sf eaking of the 
connection between princi; als and acceſſaries, he ſays, © yet in confidera- 
te tion of law their offences are quite different; and for that reaſon, I preſume, 
ce it is, that if A. be indicted as principal, and B. as acceſſary, and both are 
cc acquitted, yet B. may be indicted as principal in the ſame offence, and bis 
« former acquittal is no bar. 1 Hale, 625. On the other hand, it s£&M- 
« xTH to be agreed (1 Hale, 626. 2 Hale, 244.) uro wHAT GROUNDS [ 
c KNOW NOT, that if A. be indicted as principal and acquitted, he cannot 
te be afterwards indicted as acceſſary zxrokx the fact. © For,” ſay ſome, 
6 1T Is IN SUBSTANCE THE SAME OFFENCE.” Others, (Kel. 2 5. 26) 
« If a man inciteth to the offence, nz 15 QUoDAMMODO GUILTY OF Tus 
Ef racr. >, | 


derer of Naboth. «Haſt Thou,“ ſaĩth God to him by the pro het,**x 1 1. E= 
ge z and alſo taken poſſeſſion?ꝰ -In the place where dogs licked the hood 


in the caſe of Uriah, God, by another prophet, ſaith to David, Tov 
F< haſt killed Uriah the Hittite with the ſword, — and (lain him with tleiword 
* of the children of Ammon.“ 2 Sam. xii. 9. 
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vc But is it alſo true in-/oro ſœeuli ? By ao means. For in the eye or 
te the law the offences of principal and acceſſary 8xEC1F1caLLY diger, and 
ce fall under a quite difſerent conſideration. The point in the caſe reported by 
„“ Kelyng, 2:5—26. which was of an acceſſary after the fact, was at length 
er ſettled upon ſound principles of law and reaſon. But the reaſoning 
te upon that caſe founded on a diſtinction between what preceded or was 
cc ſubſequent to the fact is, I conſeſs too refined for my comprehenſion ; and 
c probably will continue ſo, till I can remove antient land-marks, and for- 
ce get the legal diſtinion between principals and acceſſaries, and every prin- 
tc ciple of law founded on'it. For if the offences of the principle and 
cc acceſſary do, in conſideration of law, s>pECrvicarLy diſſer; and if a 
F perſon indicted as principal.cannot be convicted upon evidence tending 
cc BARELY to prove him to have been an acceſſary before the fact, which I 
cc think muſt be admitted, I do not ſee how an acquittal upon one indidtment 
ce could be a bar to a ſecond for an ollence ſpeciſically diiferent from it. In 
ce the caſe I firſt latelit was no bar, why therefore inthe ſecond ?— 


4 This I offer as a doubt of my own, which is ſubmitted to the opinion 
cc of the learned. 


So far Judge Foſter, We will admit, that, if after this, Judge Blackſtoro- 
had conſidered the law as ſettled upon reaſon and authority, it would have 
thrown an almoſt inſuperable difficulty in the way, But he does not, as 
one of the 'prifoner*s Counſel has ſaid, ſpeak of it as a 8ETTLED point. But» 
teſerring to Hawkins and Foſter, and not attempting to remove their difficuk 
ties, he ſays, it is a matter or sn DOUBT, whether, if a man be acquit« 
ted as principal, he can be afterwards ind icted as acceſſary Bxroxx the fact; 
fince thoſe offences are frequently very near allied, and therefore an acquittal 
of the guilt of one, may be an acquittal of the guilt of the other alſo.” No man, 
therefore, reflecting upon the reaſon of the law as laid down by Hale and inKel- 
and conſidering the weighty objections againſt it, can undertake to ſay that is 
by any means a ſettled point. We on the part of the Commonwealth, think 
there is ſo little reaſon in it, that we can hardly doubt, but that, whenever 
this caſe, which is ſtill open for a final deciſion, ſhall come before the Court, 
they will not heſitate to decide that an acquittal of a man as principal is not 
any bar to an indictment againſt him as acceſſary BxroRy the fact, If we 


1 
are right on this f rſt ground made for the priſoner, and even an ae 1 
ef him on the former indictment, could not be pleaded to the preſent one, ii 
makes an entire end of the queſtion 3 and whether the diſcharge of the ſor- 
mer jury was legal or illegal; whether it was done regularly or irregularly, 
it can make no diſſerence. But as long as the DOUBT DID REMAIN, and if 
turned out upon the evidence that he could not be convicted as principal, but 
only as acceſſary before, more eſpecially as this was induced by his own 
confeſſion and conduct, and in fact became a matter of neceſſity and proprie- 
ty, it would not have been right for the Court to have given him the chance 
of plealing auter/eits acquit ; the public juſtice required that ſo notorious 
an offender ſhould not eſcape. We contend that it was fair and juſt. The 
propriety of the meaſure, however, brings us to the laſt ground of argument. 


As to this great point, the priſoner's counſel rely on the authority of 1 
Taft. 227.5 3 Inſt. 110. Carth. 465. 2 Stra. 984. 4 State trials 232. Lord 
Delamere's caſe ; and 664 Rookwood's caſe ; 2 Hawkins chap. 47. ſeQ. 1 
and ſome other caſes which we will endeavour to anſwer. The opinion in 
Hawkins as well as in the other caſes is grounded upon Lord Coke's doctrine 
in t Toft. 227.5: but if this can be ſhown to be itſelf without a foundation, 
at leaſt not an inflexible rule, then the fabric they have been raiſing upon it, 
muſt fall with it, whatever darkneſs may have reſted upon this ſubject before, 
yet fince the great conſideration it received in the caſe of the two Kin- 
tochs, there can remain no doubt now as to the power of the court to diſ- 
charge a jury in certain caſes, wherever a neceſſity for it may exiſt. If the 
power is once admitted then the court, and the court only, can be the judges 
when it may be proper to exerciſe it. But Kinloch's caſe is ſaid to be by the 
conſent of the priſoner, We apprehend this makes no difference. For if 
the law of the land is, that the court have not the power to diſcharge a jury 
once ſworn in a criminal caſe, then no conſent could give it to them. If they 
can do it by conſent, they can do it without. 


With reſpect to the caſe of the King d Jeſſs, 2 Stra. 984.the Court were 
Certainly right in refuſing to diſcharge the jury, becauſe the proſecutor way 
not ready with ſome of his proof, without which he could not proceed. Had 
they diſcharged the jury, it would have been exactly the caſe of Whitebread 
and Fenwick, 2 State trials, 715. 831. 832. which has been ſomuch condemut« 
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+. We do not eontend for the principle of that caſe. Beſides all the eaſes dited 
for the priſoner, are caſes where the ſecond jury muſt have come to try the 
SAME indictment. Even this, it is admitted, may be done in cettain extreme 
caſes. But they do not apply here; becauſe this is the caſe of a new indiQ- 
ment, we ſay for a di.erent kind of ollence, requiring di erent evidence 7 
and where the evidence which would have been adapted to the former indict- 
ment, would not convict him on the preſent one. Have the gentlemen ſhown 
any caſe where this may not be done ? they tell us Foſter puts the very inftance, 


and the y woul.! infer that he diſapproved of it. His language is, in his ceJebrats- - 


ed argument in the caſe of the Kinloch's © The queſtion is not, whether a jury 
may be diſcharged after eridence given; in order to the preferring of a new in- 
dictment better ſuited to the nature of the caſe : where through the ignorance or 
colluſion of the officer, or the miſtake of the proſecutor, the fact laid varieth 
from the real fact, or cometh ſhort of it in point of guilt. This was fre- 
quently done, he adds, before the revolution, and in one or two inſlances 


Ence.” Foft. 50. Now it appears to us from his mode of putting the caſey 


that he was certainly of opinion that the jury might in ſuch caſe, be diſcharg- 
el; an! he even cites Kelyng 26, where The very thing now Cone was done 
in that caſe. The gentlemen have told us that cafe in Kelyng was long ſince 
ex; loled; but they have not ſhown us how or where ; unleſs they reſer to 
the followers of Lord Coke. It may be well to remark that Lord Holt 
was the publiſher of Kelyng's reports, and if he had had any difficulty about 
the power of the court in this reſpe, he certainly would have ſuggeſted the 
doubt, as he has done in two inſtances in pa. 13 and 41, for the conficeration 
of the learned. And in pa. 47 and 52 of the ſame book, it ſeems to be 
well agreed that the court may diſcharge the jury, and take no verdict, and 
then indict the priſoner over again, and theſe caſes are all aſter evidence gl 
ven. And in the caſe of the King verſus Segar and Potter, on an indid- 


ment for burglary, the jury was diſcharged, after evidence given, without 


any queſtion as to the right and this was in the 8th. Wm. 3. Comb. 307. 
The Counſel for the commonwealth have ventured to refer the court to 2 Hale, 
295. 296. 297. More we ſuppoſe, for the fake of the note by the editor 
& that work, than for the text, which is directly againſt their propoſition, 


nnd where the law is carried much farther than we contend for in this caſe, 


The jury was not diſcharged in this caſe for want of witneſſes, or becauſ# 
they were kept out of the way; but ſolely for the purpoſe of preſerring a hew 
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judictment, ſuited to the truth of the fact ; for the ſake of public juſlice, and 
rot for oppreſſion, or to try the priſoner a ſecond time on the ſame indict- 
ment, when we might expe better and fuller evidence, It was for the purpoſe 
of trying him for an offence of which he was guilty, and not one of which 
he was not guilty, If the caſes put by Hale are law, then the authority is 
very ſtrong for us; for he lays it down, notwithſtanding, the authority of my 
Lord Coke, < that nothing i is more ordinary than aſter the jury ſworn, and 
charged with a priſoner, and evidence given, yet if it appears to the Court, 
that ſome of the evidence i is kept back, or taken olf OR THAT THERE MAY 
3E A FULLER piscovzar, and the offence notorious, as murder or bur- 
glary, and that the evidence, TRo? NOT SUFFICIENT to convict the priſoner, 
yet gives the Court a great and firong ſuſpicjon of his guilr, the Court may 
diſcharge the j jury of the priſoner, and remit him to the gaol FoR FARTHER 
evidence, and accordingly i it hath been praQtiſed i in moſt circuits of England , 
tor otherwiſe many notorious murders, and burglaries may paſs unpuniſhed 
by che acquittal of a perion probably guilty, where the ful evidence is not. 
SEARCHED OUT OR GIVEN, It it not neceſſary for us either to approve 
or diſapprove of the caſes put by Lord Hale. None of them are like the 
caſe before the Court, though much ſtronger ; but as to the Editor's note, it 
is certainly not compoſed with critical accuracy; more eſpecially when he 
refers to Lord Delamere' 8 caſe as the ground of his opinion; which we ſhall 
ſhow, by and by, i is not at all applicable to the queſtion he was confidering. 
Let it however be faid, that Lord Hale was one of the moſt cautious and 
humane J udges whoſe hiflory we know any thing of; ; and was very far 
from ſiretching either law or prerogative for the ſake of oppreſſing the ſubject. 
And Judge Foſter, in the argument before cited, referring to 1 Vent. 69. 
where a jury was diſcharged, after they were ſworn, and the trial put off, 
becauſe the witneſſes were ſuf] pected to be tampered with by the priſoner, ſays, 
this is not the preſent queſtion, =nd I ou! no 2 on it ; iy wa it 
be laith, — in x his time, and had long prevailed, by ſtrong arguinents 
drawn from the ends of goverament, and the demands of pubtic juſtice.” — — 
But what appears moſt ſtrange to us, is, that the priſoner's counſel ſhould 
have mentioned Lord Delamere's caſe as an authority for them, when they 
wa have known that the caſes are by no means parallel; moce eſpecially 
as they could not have been ignorant * anſwer already given to i it by all 


L 4 J 
the Judges in Kinloch's caſe. 4 State trial, 230. 232. after a lengthy exartt 
ination of eviclence on the part of the Crown, the priſoner, Lord Delamerg 
himſelf was deſirous of an a journnient. © May it pleaſe your grace, ſ:id 
he, a great part of the day is ſpent, and I would beg the favor of your 
grace, that I may have favor till to-morrow morning to review the notes | 
have taken, and then I ſhall make my defence.” The Lord High Stew ard 
doubted of his Power to ad journ, calling to mind, perhaps, the old tradition 
of the law; a confiderable converſation then crſue'! ; the Lord High Stew. 
ard was willing to adjourn, if he coul by law. Lord Delamere. T My 
Lord, I hall hardly be able to finiſh all I have to ſay in any convenient time 
this day.” Lord High Steward. But, my Lord, it an adjournment can, 
not be by law, I cannot help it.“ At length the point was referred to th 
Judges; and they did give their opinions as has been ſtated on the other fide 
But what was the queſtion? Not whether the court had the power to dif 
charge the jury altogether, or not, which is the preſent queſtion ; but whe- 
ther a jury once {worn in a capital caſe could be adjourned without giving a 
verdict. The caſe of an adjournment was what they had then in contempla- 
tion, and not the caſe of a total diſmiſſion of the jury. * In the comma: 
courts, ſaid the ju !ges, where the trial is by a jury, there the law is clear, 
the jury once charged can never be diſcharged till they have given their ver 
dict, this is clear; and the reaſon of that is, for fear of TAMPERING With 
the jury.” Now if the jury were totally Jiſneifſed „the danger could not hap- 
pen, for they would never be called again uf on the trial cf the priſoner 
The Judges refuſe to determine as to the power of the Loris ; they onl) 
ſaid, that the reaſon why a common jury coull not be a journed, failed in 


roi 


that caſe ; ſor there was not the leaſt prefumption that the Lords, who wer 
perſons of great integrity and honor, cou]. be prevailed upon in that way 
But the Lord High Steward refuſed to adjourn. Now there is not ont 
circumſlance in the caſe of Lori Delamere analogous to the queſtion befor 


r 


| fits court. 4. Black. 360. goes no further. It ſays the jury cannut be dif: 
charged (unleſs in caſes of evident neceſhty) till they have given in their ver 
dict. But the JV Dors may ADJOURN, while they are drawn to confer, at 
return to receive the verdict in open court. Judge Blackſtone is here er 
cently ſpeaking of the manner of proceedling in the trial, and not as to tit 
power to diſchurge altogether ; and although he reſe'sto 1. Inſt. 227. & 

Tast. 110. we are ty ſhow that the are not of coneluſive weight, howe? 
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right as laying down a good general rule. But even if the cafe of the Lord 
Delamere was applicable to the preſent caſe, we are able to ſhow that it is 
broken in upon, and is no longer the law; but the Ju ges have aſſimed the 
power to adjourn even in a capital cafe. And uon the authority we (hall 
eite, this court, upon the former trial, di aljourn, and had four conſtables 
ſworn to keep the jury together, In H. Term Rep. 530. The King againſt 
William Stone. "Dice Court adjourae the jury. Lord Kenyon obſerved, 
ce that neceility juſtiũed what it comyelled, An l that thongh it was left 
to maern times to bring for cara caſes of ſuch extraordinary length, yet no 
rule could com el the court to continue longer litting than their natural 
powers would enable them to do the bulneſy of it”—accammo. ations were 
therefore prepared for the jury, and x baili. s were ſworn & well and truly 
to keep tlie jury, and neither to ſpeak to them themſelves, nor fulter any 
other perſon to ſpeak to them touching any matter relative to this trial. 


Ambroſe Rook woods cafe proves nothing for the priſoner. The jurg 
were not indeed diſcharged in that caſe. But if the exce tions had been al» 
jowed, the indictment muſt have been quaſhe ; and the jury then ſworn 
and charged muſt have been diſcharged without giving a verdict; yet, ſays 
Judge Foſter this could not have operated ſo as to diſcharge the priſoner from 
anſwering to another indictment for the ſame offence. Foſt. 36. Whatever 
weiglit, therciore, there is in this caſe, it is againſt the priſoner. A. diſcharge 
upon a: defective induidtment, no more than an acquittal, could notavail him. 
21. Vin. 343. 478. and 2 Hawk. ch. 47. ſet. 1. are both grounded og 
my Lord Coke, 1. Inſt. 229.5 ani can be of no greater authority than my 
Lord Coke himſelf: it is only citing the ſame caſe three or four times over, 
without afording additional authority. The opinion of Sir Martin Wright 
has alſo been mentioned, in the caſe of the Kinlochs, out of 1 Wilf. 157. 
It is true, Sir Martin Wright was a very learned Judge. But of what con- 
ſequence is the opinion of a ſingle Judge againſt the ſolemn judgment of his 
nine aſſociates, equally learned as himſelf ? The King againſt Perkins, men“ 
toned in Carthew, 465. is brouglu forward to govern this caſe. In the 
caſe of the Kinlochs the Judges paid no attention or regard whatever to that 
authority; and ſaid it was doubtful whether there ever was ſuch a reſolution 
or no. That at all events it was an extrajudicial opinion. Carthew, there- 
fore, is quite out of the queſtion ; it had no weight with very learned J udgea 


for the preſs.” * \ 
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in England, in conſidering ghis very queſtion ; 3 it can have no weight here; 
ts authority i is impeached and deſtroyed. ' Decifions quite to the contrary 
have taken place ſince. See Foſt. 27. 28. g6. 37. we conſider Lord Coke, 
1 Inſt. 227. 5 3 Inſt. 110. as the great cornerflone upon which the gentlemen 


hope to reſt the ſyſtem which they have ſo induſfriouſſy been building up. M y 
Lord Coke's authority, herefore remains to be inquired i into. With the afſiſt- 


ance of Foſter,” we hope to ſatisfy the court, that i it places no obſtacle in 
the way. The Judges in Kinlochs caſe; Foſt. 27. agreed * that admit- 
ting the rule laid down by Lord Coke to be a good general rule, yet it can- 
not be univerſally binding : or is it eaſy to lay down ay rule that will be ſo. c 
Again, by Foſter himſelf, pa. 29. 30. 41 take it to be one of thoſe queſti- 
ons, which are hot capable of being determined by any general rule that hath 
hitherto been laid down, or poſſibly ever may be. For I think it is impoſhble 


to fx upon any ſingle rule which cau be made to govern the infinite variety of 


caſes which may come under this general queſtion, without manifeſt abſurdity ; 
and in ſome inſtances, without the higheſt injuſtice. „Again, pa. 31. 32. 
« It ſeems that an opinion did once prevail, that a jury, once ſworn and 
charged i in any criminal caſe whatſoever, could not be diſcharged without 
giving a verdict ; but this opinion is exploded i in Ferrar's caſe, and it is there 
called 2 COMMON e Whats which rl 1 by many n i” 
the law. r Ws? e y Fl 
My Lord Coke was one of thoſe learned men who gave into this TRA 
DITION, as far, at leaſt, as concerneih capital caſes; and he layeth down 
the rule in very general terms, in the paſſages which have been cited o on be: 
balf of the priſoners from his * and third Indicates." ou. * 
ce The lame rule is laid down in Haleis Summary of the pleas of the 
crown; a very faulty incorrecl Piece; ; never r reviſed by him, „ nor intended 
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« But as his Lordſhip, in his hiſtory of the pleas of the crown juſtifieth 
the contrary practice, lis authority is clearly on the other ſide of the queſ⸗ 
tion: and his authority is the more to be regarded, becauſe he had ſeen and 
well conſidered the paſſages cited from Lord Coke; though I believe the 
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ule, as it ſtandeth in his Summary, hath contributed not a little to the cen: 
ming many people in Cole's opinion.” 


« My Lord Coke layeth down the rule in very general terms; but he 
bath not given us any of the principles of law or reaſon whereon he ground- 
th i it. He hath, indeed, in his firſt Inſtitute, cited one, and but one au · 
thority in ſupport of it, and that authority doth not, to my apprekenſion, 
In the leaſt warrant it. ao 


The authority which Coke cites is 21 Edw. 3. 18. Foſter goes on to 
conſider that caſe ; which was the caſe of a man indiQed for larceny, who 
had pleaded xor GUILTY, and when the jury were at the bar prayed to 
become an APPROVER 3 which was refuſed conliſtently with the rule laid 
down by Stanford Pl. Cor. 144.6 Bro. Corone, 42. and which prevailed for 
a long time, that a perſon who had once pleaded to iſſue, could not after that 
be admitted to a confeſſion i in order to ſave his own life, by charging other 
perſons ſuppoſed to be his accomplices i in the ſame fact. But this rule was 
afterwards relaxed, vide 2 Hale, 228. of courſe the only anthority which 
Lord Coke relied upon for the ſupport of his rule, is itſelf defiroyed. With 
regard to this point, ſays Foſter, pa. 34- LL the admitting, or not admitting 


| perſons to become approvers, was always conſidered as a matter of MERE 


DISCRETION in the Court ; as a matter of grace, and not of right: and 
yet we ſee, that in a matter of mere diſcretion, the Court did frequently, upon 
the ſpecial circumſtances of the caſe, diſcharge j juries, after they were rack 
and changed, and NA. in _ heard the evidence. A 


e 'Theſe inſtances muſt therefore be conſidered as ſo many exceptions tothe 
general rule; tho?, I confeſs they do not come up to the caſe of dicharging 
one Jury, and bringing the priſoner t to his trial by another. | 


« But ftill they ſhow, that the rule now contended for on the part of the 
priſoners, cannot be true in the latitude the words import: and I think they 
do in part ſhow, what T hinted in the beginning, that no general rule can 
govern the diſcretion of the Court on {his L in all polbble caſes and 
. ; 
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In Manſell's cafe, 26. Eliz. 1. and 103. 104. The jury was diſcharge] 
by the priſoner's conſent ; and he was tried again by a ſecond jury and 
hanged ; and it was agreed by all the Judges, that it might, and had often 
heen done. In the cafe of one Ferrars, agaiuſt whom an information was ex- 
hibited for forgery, it was reſolved by all the Juſtices, that although the jury 
be charged and ſworn in the caſe of a plea of the Crown, yet a juror may be 
drawn or the jury diſmiſſed, contrary to coMMoN TRADITION, which 
hath been held by many learned in the law. Tho. Raym. 84. and in 1 Vent. 
28. it is noted to have been ſail by Serjeant Maynard, that after all the evi- 
dence given in an inſormatjon, the King's counſel may, without the party's 
conſent, withdraw a juror, and try it-oyer again; and ſo he ſaid it was done 
by Hobart, Attorney-General, 5 Hen, 7. and in the Exchequer by. Noy, 
in King Charles the firſt's time, What then becomes of the inviolability 
of Lord Coke's rule? We not only find cafes frequently in oppoſitian to it, 
but Judges of the aft reputation diſſenting from it in the latitude it is laid 
down. But, ſay the Couuſel for the prituner, the exce;tions to the rule are 
either caſes of extreme necefiity, as the inſtance put by. Foſler, pa. 34. of the 
man in a phrenzy plea ling to an indictment, and it 2ppearing ua che Court, 
on the trial, that he is mat, the Judge, in diſcretion, may diſcharge the jury 
of him, and remit him to gaol, to he tried after the recovery, of his under- 

« Landing, 1 Halc, 35. And the caſe of King and Gould, where one of the 
jurors died; or where it may be done of humanity, as in the caſe of Eliza- 
beth Meadows, Foſt. 56. who was taken in labour pending the trial; or out 
of regard to the lite of the priſoner, as in the caſe of the Kinlochs, to let 
them into a deſence they could not otherwiſe have had. It is true, all theſs 
are caſes depending upon particular circumſtances ; but then an infinite va- 
riety of other caſes might happen, which would equally require the inter; o- 
ſition of the Court. For i once, the power of the Court is admitted, as ths 
gentlemen certainly lave admitted it in theſe caſes ; then all their arguments 
apply only to the 12:2noprR EXFRCISE of that power, "The Court muſt 
judge of that; and, in this inſtance, they have thought this a proper caſe to 
call forth their extraorginary powers, But precedents are not wanting ta 
the very jpoirt 3 for in the caſe of Ann Hawkins, cited from the manu- 
ſcript of Mr. Juſlice Tracy, in Foſt. 38. We cannot diſtinguiſh the cir» 
cumſtances atten ding it from thoſe in the preſent caſe. In that caſe it wag 


found, VPON THE EVIDENCE ON THE TRIAL; that the fat was not truly 


=O 

laid; thereupon the jury was DISCHARGED OF THAT INDICTMENT, AND 
iT was AMENDED; and the priſoner tried upon the AMENDED indict- 
ment. We would be glad to know what anſwer is to be given to this caſe. 

ne caſe of Elizabeth Meadows has already been obſerved upon; it moſt 
certainly eſtabliſhes the power of the Court to diſcharge in oppoſition to 
Lord Coke. And again, in Foſt. 327. 8. where the learned Judge is argu- 
ing upon the diſſerence between MURDER & PETIT TREASON, he proceeds 
thus: «© But if through a miſtake on the part of the proſecutor, or through 
the ignorance or inattention of the officer, a bill be preferred as for murder, 
and it ſhould co ov i EVIDENCE, that the priſoner ſtood in that ſort 
of relation to the deceaſed which rendereth the offence pET1T TREASON, I 
do not think it by any means adviſeable to direc the jury to give a verdict of 
acquittal. For a perſon charged with a crime of ſo heinous a nature, ought 
not to have the chance given him by the Court of availing himſelf of a plea of 
auterf;its acquit. In ſuch caſe I SHOULD MAKE No SORT OF DIFFICULs 
TY OF BISCHARGING the jury of that inditment, and ordering a freſh in- 
dictment for petit treaſon. In this method the priſoner will have advantage of 
his peremptory challenges, and the public juſtice will not ſuſſer. This then 
is decilive language. But what is the anſwer given to it? It is called a 
chamber opinion, and ſpeculative reaſoning. But when a Judge of Foſter's 
reputation, with his know!le!ge and experience, who had previous to this 
deliberately conſidered the ſubject; who had heard it exhauſted, and every 
caſe relative to it brought before him for his judgment and deciſion in the caſe 
of the Kinlochs, by very learned counſel 3; who had weighed the rule laid 
down by Lord Coke, and reſlected on all its conſequences 3 when ſuch a 
Judge with the whole light and learning of a century before him, declares | 
that he would not HESITATE to diſcharge a jury under circumſtances like the 
preſent 3 it is ſomething more than chamber opinion or ſpeculative reaſoning | 
He muſt have been ſatisfied it was the law of the land, well ſettled and long 
eſlabliſhed. A Judge of Foſter's extreme caution and great learning would 
fot have ventured the expreſſions, if there had been any doubt of the law. 
But what have we fail; or what can we ſay, that has not been already muck! 
more ably ſaid in the books upon the ſame point. We cannot ſee any forcein | 
the objections which are made, and we confidently leave them with the court/ 
Butit is further objected that the reaſons of the diſcharge of the jury are not 
entered upon the record, We are very indifferent as to that—If it has {@ 
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happened we apprehend it cannot alter the caſe. If indeed we were bring- 
ing the priſoners to a ſecond trial upon the sau indictment, it might be 
neceſſary that it ſhould appear on the record why the former jury was diſ- 
charge; if the record ſhould be geſeclive, it might be taken advantage of 
| . in arreſt of julgment. But this is not the sa xx record; it is a new indict- 
ment ; nothing of what paſſed before appears upon this record, nor can 
they move in arreſt of Jucigment for that cauſe upon the record in this caſe, 
If they chooſe to enter the plea of auterſoits acquit, let them try it; they 
muſt then produce the record, We believe it cannot avail them. If we 
thought i it at all material,we apprehend i it is not too late to amend the entry, 
upon the authority of Douglas, 362 [37 71. where Lord Mansfeld ſaid it 
was impoſhble to believe there was ſuch an abſurdity i in the law, as that a mere 
miſtake of the officer ſhould be withour aremedy, And he mentioned a caſe 
col one Gibſon who had been tried for robbing Mr. F rancis, and convicted, 
and a miſtake being diſcovered i in the verdie, upon conſultation with all the 
Judges at his chambers, it was corrected from minutes ſigned by the jury, 
and the priſoner executed. So here, if, by any inattention, the entry is 
defective, the court, who have taken full and correct notes of every thing 
| that took place, might amend the entry by their notes; but as we conceive 
| f it altogether immaterial, we do not move it at preſent. 


Upon every groun1, therefore, we pray that the priſoner may be ordered 
to plead, and that we may proceed upon his trial. 

Fisnzs, C LY M tx & Dux can;in Reply. 

We apprehend the groun.4 we have taken, that where one is acquitted as 


$ principal, he cannot be again tried as acceſſary zrroxx the fact, is ſettled 
and incontrovertible. It was one of the reaſons mentioned at the laſt Court; 
[| why the jury ought to be diſchargel. We think it then fell from the Court. 
| The preſent inquiry is, whether the difcharge of the jury from the priſoner, 
4 | at the laſt Court; amounts to an acquittal, The Court will never regret the 
i | patient hearing they have given fo our objeAions. Whatever may be the 
/ reſult ; whether they ſhall diſcharge him, or order him to plead, they muſt be 
better ſatisfied that it has undergone a deliberate conſideration, than that the 
—_— ſhould occur, or be ſuggeſted when it might be too late. As things 
| have happened, we are induced to believe that a hair of the priſoner's head 


{ 


| 
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| Gan never be ence: upon the preſent indictment. 
q ; 
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We have heard much fail about the diferetion of the Court. The "ifs 
tretion of the Court, in a caſe like the preſent z where the life cf a man is at 
ſtake, is a ſtrange idea to us! If there is any caſe where the law ſhou} be 
p xe and inflexibley it is in a capital caſe; The life of a cit Zen is never to e- 
pend upon arbitrary will, or private ai/eftion j an though diſccetion is no- 
thing but exerciling the beſt of one's ju-igment u; on the cccat on that calls 
for it, yet if it be wilfully abuſe.!, it is cx IMM NAL. Whena ple. to a court 
of juſtice, it means $0UND diſoretion, 60 1DED by laws It muſt be gore n= 
ed by RULE, not by RUMoUR It muſt not be aRB1TRARYT; VaGun ank 
FANCIFUL, but LEGAL and KEGULAR: Arb trary diicretiong ſaid C. J. 
Pratt, afterwards the illuſtrious CAMDEN, is cont ay tothe GEN1 GS of the 
COMMON Law OF ENGLAND, ani woul l be more fit for an eatitein mon- 
archy than this land of liberty. Co. Lit. 227.—1 Burr. mw 3570.—4. 
Burr. 2 539-—3. Wilſ. 138. 


Does the diſcharge then amount to an acquittal ?=We think we have 
ſhown that this indictment is fer the ſame o lence, and that the ; ſoner 
ought not to be twice put in JezorarDY for it: and that a jury having 
been once ſworn in his caſe, an l diſcharged, he never can be wt u, 07 his 
trial again; and that therefore ſuch diſcuarge has the ſame 0; erai.on us an 
acquittal upon record, 


There are two exceptions to the caſe in Ventris. 1ft. It is rot a carĩ- 
tal caſe. 2 ly. It is a caſe in the time of Charles the 2. Ani tho? ſuch 


a practice might have crept into the Courts in that arbitrary reign, the goo 
ſenſe of after times has entirely ex, lo led it. 


But it is ſaid that this was a caſe of neceſſity, We take the caſe of ne- 
ceſſity to be ſuch an one as the wit of man cannot foreſee ; of cone it can 
only be reme:lied when it really occurs. But a confeſſion to a J ucge, after 
the trial has commence, is not of that extreme kin l. If that woul warrant 
a diſcharge of the jury, the caſe miſt frequently have occurred in I nglan ; 
and yet we find no caſe in the books where a jury was ever « iſcharged ur on 
that ground. This, therefore, is a new caſe, Will the Court be ut in 
adding to the caſes of extreme neceſhty, for the ſake of getting at ti e priſo- 
ner? We know of but two ſuch caſes, In have been cited at tue bar - For 


„ 


the honor of Pennſylvania, perhars it is reſerve! to diſcover a In, fiks 
the vreſent. If the Courts give an o. ening, by deviating from the rigid rule# 
of law ; bi Judges, ata future day, may ap; ly this deciſ on to cut down 
hon: ſt and innocent men. Sup poſe Mr. Attorney woul now ref.fe to rr0s 
cee againſt tie priſoner upon this bill, as acc-M.rp, but in id him back 
again as principal; what woulu this lea to=what woul be tlie conſequence? 
The Court will obſerve the caution ufe ; in Kinloch's caſe; every minute 
particular is entered upon the recor.', thai the ground upon which the Court 
went might forever an ear; and that it ſhould not operate as an authority 
u, on the general queſtion. That is then an authority ſtaning alone. In the 
preſent caſe no conſent is entere.', nor any other reaſon j why the jury were 
diichargei in this caſe no where ap; ears; the recor!, in this reſ ect, is 
Cefetive. In Kinlcch's caſe it was ex; refſ]y entere.l, THaT NO EVIDENCE 
vas IE. But it is ſaid that this may be ſup} lie, ana the reaſons for the 
qiſcharge now entered from the notes or minutes taken by the Court. We 
apprehen not. In Co. Lit. aco. „ it is lai! down, that during the term 
| when any judicial act is one, the record remaineth in the breaſt of the Jud- 
ges of tie Court, and in their remembrance, an therefore the roll is alterable 
during that term, as the Judges ſhall d iredt, but when that term is | aſt, then 
the record is in the roll, and a mitteth no alteration, ayerment, or proof to 
the contrary. We ſay that this Court, more eſ ecially as it is a criminal 
Court, have not the ower ꝛ0 add to, or alter the record of the former Court 
oi Oy er and Terminer. | | 


But it is {xi the f:ſt in dict nent is defect re, an] we are called] upon to 
ſupj ort tie gooiinels of that invitment. Fae counſel for the Commonwealth 
are now willing to acknou lege a miſtake of their own, for the ſake of 
puniſhing the riſoner. The queſtion is of ſome im ortance to the priſoner 5 
for if the indict nent is ſo bat that no ju. gment coul.! have been rendered on 
it, he mult anſwer again. We tun ertake, however, to ſhow that it is a gool 

in;iament. I is ſei) to be eſeclire, becauſe it ocs not ſtate, that FRAx- 
cis Sn Difp oF 18% MURTAL WOUND. If this in iciment is conſtrued 
by the rules of commonſenſe, grammar or law, then it is clearly ſur} ortable, 
Tue indiq nent, to be un lerſtool, muſt be tea | together; the whole count 
muſt he conſid ere in one connected point of view; it is unqueſtionably one 
Fencence, and cannot be divided. It is ſuificiently certain thatake deceaſed 


weng? 


Ad ww r AA Hae 


a © 4 — 


ef 
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pip OF THE MORTAL WOUND ; theſe ex reſſions are connede d with the 
waole ſentence, and runs throug! the whole of it ; to repeat it woul.! be tau- 
tology. No Judge can hel tate upon the point; on rea.'ing the in idment 
it is impoſlible for any one to {ay that it is not evi ent u on the face of it that 
Francis SALlrz die of the mortal woun] receive from the f riſoner. Te 
is not like the caſe of poiſon z that caſe ſtan..s alone. It woul be neceſſ+ry 
there to ſtate that the deccaſed died by the | oifoning z becauſe Veath is not 
abſolutely the certain an: natural conſequence of | oiſoning; a man may be 
bay joiſone'!, ani yet not die; there are powerful anti. otes to f oiſon, 
which will e/ectually counteract it. But when it is ſtated here that the 
deceaſe i received a Max BAL wound, and that he afterwaris died, can any 
one ſuppoſe, for a moment, that it was not of the MoRTat, wouNnD he Gied ? 
For unleſs death followed, the wound coul not be MR TAL. The in id- 
ment would have been goo! withoui ſt ting that the Jeceaſed LANGUISHE U- 
Tie LANGUISRING may be flruck out as SUPERFLUOUS : it will then read 
tis : © oF VRICK SAID MuRTAL WOUND THE SAID FRANC1s SHITZ 
ON 1HE 29f'| BAY OF INECEMBER IN THE YEAR ATORESATLD, AT TEE 
FLACE AFORESA ID, AND WETHIN THE JURISDICTION OF TE1S COURT 
DID DIE.“ But read it as it is: it is all one ſentence, an the mortal wound 
refers to and runs through the whole, In 2 Hawk. c. 25. ſect. Go. it is faid 
the law will not almit of too great nicety of this kin; for it hath been ad- 
I ged, that if in the firſt, part of an in iictment of each, the aſſault be laid 
with malice prepenſe, &c. there is no nee] to re eat it in the following clauſe, 
xc. But if the Court ſhoul! even doubt whether the in ictment is goo! or 
not, that doubt ſhoul! operate in favor of the priſoner. In the Crown Cir- 
cuit Companion, altho' moſt of the prece-ients are the other way, there is one 
precedent exactly like the preſent, and from which this. was probably taken. 
Ii is the caſe of Captain Kid. | 


Hzwsy, Preſi ent. | 
To contravene Hawkins, which is ex veſlly in point, it will be neceſſarg- 
vr you to produce ſome adjudged caſe d iuerent from it to raiſe a doubt. & 
mere precedent, paiticularly in the caſe of cant. Kidd, who was tried for a 
variety of oſſences, can have no ſuch operation ; unleſs you ſhow further 
that a motion was ma le in arreſt of judgment upon it, and that it was held 


kußcient, by the julgment of the 28 Kid's counſel might nat have 
2 


<. 
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donght it worth while to have taken notice of ſuch an objectlon, as he way 
convicted upon a variety of other indictments for capital crimes 


Mr. Dyuxcan, TI own there are conſiderable doubts 


Henry, Preſilent. You had better confine yourſelf to this point. If 
you cn remoye the «-itficulty we will hear you, 


The priſoner's counſel hearing the opinienef the court, did not proceed 
in their argument, T':ey however filed a kind of a plea for the priſoner, 
proteſting that he was nor guilty, and ſetting out the firſt in id ment, (in 
bec verb) an!] ſtating the diſcharge of the jury, and concluding in this 
way, © wierefore the fai! John Hauer prays judgment if the court here will 
farther j roceed u;on the indictment aforefaid againſt him, and that he may 
be uiſmiſſe i from the court here of and upon the premiſes, & e. 


The Attorney General demurred thereupon, and the court inſtantly overs 
ruled the plea, and ordered that the priſoner ſhould plead over to the invids 
ment, | 


53 Hrn x, Prefident. 

On tis plea, which brings into queſtion the legality of the indidmem 
againſl the priſoner, filed at the laſt court of Oyer and Terminer, we have 
no hei tation to ſay that it is defectlve In one material point, to wit, the not 
having lar:i that Francis Shitz died of the wounds he received, Upon this 
point Hawking is expreſs and decided, The Court being clear in this, and 
tie circumſtance being concluſive, it is unneceſſary to decide the general 
queſtion 3 we leave that, therefore, where it is, without giving any opinion 
u on it. But if this were a caſe fimilar to the caſe of Whitebread and Fen · 
wick, we ſhoul d not heſitate to declare that to diſcharge a jury after they 
have been ſworn, and to poſt; one a trial for the ſake of getting better evie 
dence on a ſecond occalion, without any thing more in the caſe, is deteſtablg 
an-. ought never to be practiced. 

Let the priſoner be put to plead io the indiAtment.—— 


Cuxzkx of Oyer and Termines, 


E 


Ho ſay you, John Hauer, are you guilty of the ſelony whereof you 
lan indie], or not guilty 7 , 


The priſoner ſaid nothing 
_Courx. Aſk him again, 
CLrax of Oyer and Terminer. 
How ſay you, John Hauer, are you guilty of the felony whereof you 
ſtand indĩcted, or not guilty ?—— 
| The — filent.—— 4 


Mr. C. Hart, for the Commonwealth. 
We pray the court, as the priſoner ſtands mute, and will not plead, to 


| or ler the plea of NoT GUILTY to be entered for him, according to the direc 
tions of the ad of Aſſembly, 3. State Lawe 119. ſed. 5. 


* 


The Court, conſidering that the priſoner ſiood mute from obſtinacy, ors 
dered the plea of xor GUtLTY to be entered for him on the record ; which 


the Clerk did accordingly, and the Attorney General thereupon joined iſſues 


9 


HEN Rx, Prefident. 
Mr. Attorney, how do you mean to try the priſoners ? 


Mr. HTT. We mean to try Hauer, Cox and Donagan together. 


Mr. Hozxx1ws. We hope that they may not be tried together. It would 
be a very unfair proceeding. We are willing to try Cox and Donagan to- 
gether, and will enter into any ſtipulation to join in the challenges. We 
think, as the caſe is circumſtanced, it ought not to be inſiſted on to try them 
together. We hope the Court will recommend it to the Counſel for the 
Commonwealth to try them ſeparately, 


HEN R x, Prefident. 
We have nothing to do with it. The Attorney General may proceed as 
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he thinks proper. I know of no other way you have, but to fever in your 
challenges, aud exhauſt the pannel, 


Let the trials of Jonx Havzn, Parxicx Doxacax & FRgAAc 1s Cox 
dome on to-morrow morning at 8 o'clock. 


MEMORANDUM. 

The foregoing arguments are blenle] together from the obſervations of 
all che counfel. It woull have oecaſione l much repetition, and have ex- 
tended this trial to a very unreaſonable length, to have given the ſpeeches 
of all the counſel ſeparately. — The ſame jlan will be followed in ſumming 
up the ſeeches an obſervations upon the evidence. 6 


Fxipar, Juxx 15th, 1798. 8 clock, A. M. 
+ X 
1 The tree priſoners were krought to the bar. 


| MefTis. Florxixs & CLyMrs mentioned to the Court, that their clients 
Donagan & Cox wiſhed to ſay ſometliing to the Court, 


T be Prefident then aſked them, ſeparately, what they bad 10 fy to the 
Court. 


B They then ſtatec hto the Court, that they di] not wiſh to be trie along 
# with John Hauer who had confeſſed himſelf guilty : and hoped the Court 
HE would ſuler them to be trie l by themſelves, 


Ls 
Ma. Horz ius then renewed his motion, that the two prifoners ſhould be 
FF ried difliin from Hauer; and prayed the Court to recommend is io the 
3 Attorney General to conſent to it, 


The Courtfaid, if the counſel wou} H ſhow them that they had a power to 
$ interfere, and direct the Attorney General how he ſhoul1 conduct the trial, 


inen perhaps they would exerciſe a viſcretion ; but until then they would nes 


| interpoſe, becauſc they believed no ſuch power veſted in the Cour t. 


E 


N. B. See uren this point Richard Noble's trial. 5 State trial, Hare 
$rave's eition, pages 3. 7. 11. and the remarks thereon. 


Ma. Tüonas Erbrr thereupon read a memorial from Pattick Dom 
gan & Francis Cox, ſtating that they were natural born ſubjects of his Bris 
tannic Majeſty, an | as aliens, by the Jaws of PennsvLvania, were entis 
tled to a trial by a jury de velie ate ling, ani therefore prayed, that as to 
them, the array &c. might be quaſhe!. At the requeſt of their counſel, the 
Priſoners wers then ſworn, in open Court, as to the truth of the matter ated 
in their memorial. 


The Court ordered the memorial to be filed. 
EIDE cited Dallas 13. The caſe of the four Italians. 


Horkxixs. When this matter was mentioned at the laſt Court, it created 
doubts in my min! ; particularly when the caſe in Dallas is brought into 
view. In that caſe the priſoners were L:alian: ; and between their countrp 
and this, there is no reciprocity as to a trial by jury. This caſe is therefors 
ſtronger ; becauſe in Englan l, of which country theſe men are ſubjects, an 
A nerican woull be entitled to the ſane mode of trial, 


C. Sur1tn, for the Commonwealth. 

However this might be, if it ſtood fingly upon the cafe in Dallas, we de 
fot apprehend to be now neceff:ry to enquire. Yet even in that caſe, tho 
court appear to have decided with great reluctarce, and ſeem to have wante4 
nothing but a plauſible reaſon to have rejected the motion. That caſe, hows 
erer, is grounded upon a particular reaſon, viz. the extenſion of the Brits 
iſh Statute of 28. Edw. 3. by the conſtitution of Pennſylvania 5 which 
Statute had been in force in the Province previouſly to the revolution. But 
ſuch Statutes are only to remain in force until a. TERED by the Legiſlature. 
But ſince that decilion in Dallas, the Legillature have altered the molle of 
ſummoning an! impannelling a jury by the baflotting act, paſſed the ii 
March 1785. 2. State Laws, 262. Since which, no jury can be ſummoned 
in any other way than is directe] by, and under the authority of that act. 
Tae reaſon of the caſe of the Italians, therefore, entirely failsz and i 


l 

For]. be hig ly convenient if the law ſhoul ! have continued agreeably to 
tat deciſion, for very obvious reaſons, In England the Statute ſtill re- 
mains in force as to criminal caſcs. But in civil caſes, to which only the 
Engliſh balloting act extends, Judge Blackſtone makes the ſame queſtion, 
whether the court there have now a power to direct a pannel to be returned 
de mdietate linguee, and thereby alter the method preſcribed for firiking a 
{; ecial jury, or ballotting for common jurors. 3. Black. 360. 


Hoex1Ns cited 2 Hale, 271.——As to the act of aſſembly we conceive 
Ir to be only directory to the Sheriff, and not binding on the Court. The 
S exif is merely a miniſt-rial officer, and is bound to obey the precepts and 
iujunctĩons of the Court. But here we lay a ground for a venire de medietate 


lirgux before the Court, previous to the Sleri.F having any thing to do with 


K; an] if the Court directs ſuch venire to him, he is equally boun l to ex - 


The Court in a1llition to the act of aſſembly, mentioned the caſe in Dyer 
304.2 an 2 Hawk. ch. 43. ſet. 41. and ſail they were of opinion that 
the priſoners were not entitled to this challenge and accordingly overruled it. 


CLxxx of Oyer and Terminer. Cryer make proclamations. 


Crxyrr. Oyes, Oyes, Oyes, you good men of the county of Dauphin, 
frmmnuned to appear here this day to try between the Commonwealth of 
Pennſylvania, and the priſoners at the bar, anſwer to your names as you 
fhail be called, upon pain and peril ſhall fall thereon, 


Then the jury who were returned on the pannel, were all called over, and 
Ge appearances of all thoſe that anſwered to the call, were recorded. 9% 
Jurors appeared. Note: 80 jurors were {ummoned and returned, under the 
s.thority of the 4th. ſection of the ballotthg act of 1785. 

The court fined the defaulters C. 3 each, 


Crxxx of Oyer and Terminer, 


L * 


You, the priſoners at the bar, theſe good men; whom you ſhall hear 
talled, and do now perſonally appear, are to paſs between the common- 
wealth and you, upon trial of your life and. death, If therefore you will 
un, them, or any of them, your time is to challenge them as they 
come to the book to be ſworn, and before they be ſworn. 


The counſel for John Hauer declined making any challenges on his be- 
half. | Ls | 


CLtax. Call Jacob Greenawalt, , 
Juxon Here. 


CITERx. Juror, look upon the priſoners. Priſoners look updn the juror. 
Patrick Doriaghah, do you challenge him? Challenged, by Patrick 
Donaghan. He was theu ſet afide as to all, 

F CurRR. Henry Berry. | 

© Juror Here: Juror, look; &. Patrick Donagan, do you challenge 
him? Not challenge.—CLexx. Francis Cox, do you challenge the 
Juror ?——Challenged by Francis Cox. The juror was then likewiſe ſet 
afide as to all the priſoners, * 


Crxxxk. Thomas M. Elheney. 
| Jorxor. Here: Ecinn, Juror, look, &c. Patrick Donagan, do you 
challenge him? Not challenged. CLERK. Francis Cox, do you challenge 
the Juror? Not challenged. CLR. John Hauer, do you challenge the | 
Juror? John Hauer refuſed to anſwer. = 


'The Juror was this fworn- 


In the ſame manner they proceeded till a full jury was ſworn. Donagas 
und Cox challenging alternately, with an apparent view to have as fowt 
. copoliblefroen upon the Jury, a) 664-4 1 ons 


L. 58 1 


Tu Joxy swonn WIA! , 

1. THOMAS MELHANY, 
2. SAMUEL STURGEON, 
""_= JOHN BLATTENBERGER, 

4. HENRY MCCORMICK, 

J. SAMUEL COGHRAN, 


6. WILLIAM CRANE, ; 


7. JOHN WILSON, jun. 
8. JOHN NORTON, 
9. JOHN PARTHIMER, 
10. JAMES JOHNSON, 
it. HENRY. FUL TON, 
12. JOHN SNODGRASS. 


Nortsz. William Porter was called, but ſet aſide by the Court, he not 
being a citizen of the United States when ſummoned. Mr. Porter being a 
man of a fair reputation, the counſel on neither fide made any objection to 
his being ſworn ; but the Court thought it right and prudent, on account of 
the principle, to rejet him. 


The Clerk of Oxxx and TMNIxRR read the indiiment, and charged 
a | 


Mr. Hats. To ——_— much at ag wth great force and per- 
Ppiouity. 


n Efq. was ſworn eee wa ragheans ang. 
neſſes not being able to ſpeak Engliſh 


| EYE Do RBL ER, (ſworn.)' ' 

Francis Shitz went to Philadelphia about fire weeks before Chriſtmas, 
While he was away, John Hauer came to the houſe, and aſked if Peter 
ſlept alone in the chamber. I ſaid, yes. He ſaid, one could frighten him 


curſedly. I told him chat any perſun would not go out of the houſe as he | 


Ege gegen „ „„ 
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eine in. Hauer ſaid, why ? Has Peter got his rifle there yet? T toll 
Sim I had ſeen none as long as I had been there. Then he went into tlie 
room and chamber, and ſearæhed about. He came out again, and faid he 
could not find any thing but a dram bottle. He then drank a dram out of 
it. There was a little boy, called George Deefinger preſent ; and he afked 
him to drink a dram. The boy aſked me if I would drink a dram too; I ſaid 
yes; but when I went to drink, the boy knocked the botttle, and the dram 
was ſpilled : I then told him to take the bottle into the room ; which he did. 


The witneſs then went-into a detail of the dreadful ſcene on the night 
of the murder; but as it is given at large on the trial of M*Manus, to avoid 
repetition in this, and in the caſe of all other witneſſes who were examined 
on that trial,ſuch teſtimony will only be referred to—except where they mag 
have proved additional matter, as in the prefent inſtance. 1 


| Cn EXAMINED. 
T never ſaw Francis Cox in the neighbourhood of Shafer's town beſores 
the murder. | | 


I ſaw Patrick Donagan only once at Shitz's 5 he de with a man, E did 
hob know, to buy hogs. - 151% ge e T 


Samut. Nxx, Sworn. (See his evidence on the trial of M Manus) 

When we were at Shitz's houſe, the night of the murder, we proceeded: 
wo ſearch whether or no the houſe had been robbed. We went into the 
back room and examined the cheſt. There was no appearance/ of any vio» 
tence to the property ; we all concluded there had been no defigns to plun- 
der... Our ſuſpicions immediately ſelł upon Hauer- Eight or ten armed 
came, Mrs. Hauer fell down at the bed fide, and criedibitterly. Hauer ſat 
down on the bench and did not ſay a ſingle word. The maid inſiſted that- 
Francis had been ſhot ; we ſearched, but could not find the wound. Hau- 
er then ſaid, you had better look, may be he was ſhot in the mouth. I told' 
him I thonght not; and he ſaid nothing more: he looked very much de- 
FQed, (Piſtol. ſhown.) * lame which vag 

2 
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Found in che houſe ; leappeared-to have been ee 50 We © perſom 
lowing in it there came forth a ſtrong ſmell of gunpowder. We afterwards 
diſcovered that the bail had followed the track of [his right ear. Le had 
vox gaſhes on his head, which appeared to be done with a e- fire. 
. He died * 9: a TORE N 9 7 f 


Cn EXAMINED, 
| Leo not know that I ever ſaw Cox in that neighbourhood, © 


T Thave frequently feen Patrick Donagan before the murder. He had 
made his home at Hauer's about a twelremonth. I have heard that be was 
Induftrious, and worked about as a Jobber : I don't know that he « ever ad 
"Aa Ga ys work about wy pra town. 


. e 5 7 
nin . * 
* 


When we had been at Shitz” : houſe a little wie think it was x o*clock, 


a 


b FORD Dorsten, Sworn, (be az before. See Us s ertdencs 
on M<Manus's trial.) 


$:bT ans dis MITEDES B AK ER, (Sworn.) 3 22.084 wat i 
J was at Valentine's, in Shefer's town, the day defore the murder Baß 
pened, cutting wood for him. Hauer ſtood at the market houſe, and call- 
ed me to come to him. He told me I Thoukt came out to his bouft to 
threſb: oats for him. I ſaid I would come out. But Hauer ſaid, no, you 
won't come. He/aſket me again if I woup come, and J ſaid, yes. He 
again ſaid, you won't: come, I had better leave the horſe for you here.” 
He left the horſe for me, and I went out. It was half an hour aſter + 
o' clock when I came to his, Houſe-. When I came there, I wanted'to know 
where to put the horſe. I went up to the houſe, knocked at the door, but 
nobody anſwered. I then took the horſe to the ſtable. When I wanted to 
put the horſe up in the ſtable, Hauer called out io me not to put: the horſe 
in that ſtable, but in the other. When I went into the houſe, Hauer was 
in bed near the window 3 Mrs. Hauer was fitting on a chair aſleep. I aſked 
Hauer, where was Pat. Donagan. He ſaid he rode down to +Ilig's that 
morning, I then aſked, where is Betſy, Charles M<Manus's wife? Haug 
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Bid; Charles fetched her away, but he did not know which way they molt 


ſtripped myſelf and laid down on a bench. I ſlept on the bench till g o'clock 
then Hauer roſe, and drew out a ſmall bed where the children uſed to ſleep, 
and told me. I ſhould ſleep. there. I ſlept there till two o'clock in the morne 
jng—T waked, and ſaw Hauer ſtanding before the love, making a fire. I 
{lept again ahout half an hour, when the people came, about ten of them 
they were all round about me, and Swanger hallooed to me and I awoke, 
They all went up to Shitz's, and I went along. 1 ail 7 <NIN 


1 T had often worked at Hauer's before, and ſlept there. Hauer always 
before made me ſleep in another room,—in the old room. The old room it 
on the left hand as you go into the houſe, The kitchen is between the old 
room and the room where Hauer ſlept, which is as tho other end __ 
hauſe, | Wy N 2 
bis: of 1 id CROSS EXAMINED. - | 0412 $43 

The night was not very cold. I had ſlept before in Hauer's houſe, in Sums 
mer and Winter; but never ſlept before in the room where I ſlept that night. 
When I came there in the evening, Hauer got up and opened the door for 
me. . I fell aſleep before Hauer told me where to fleep. One child ſlept in 
the bed with me. There was no ſtove in the old room. It did not ſeem to 
me to be very cold. I do not know whether Hauer had any oats to threſh 
or not. He had two horſes in the ſtable, befides the one I brought. There 
was a little moon · light that night. I am 18 years old, As far as I know 
Hauer was not our that night. Pat. Donagan uſed to ſleep in the old room. 
I helped one day laſt Harveſt, when Donagan was there. Charles M*Manus 
was there. I flept with Charles M*Manus in the old room ; he was nat 
married then. I never ſaw Cox in that neighborhood. There was a feather- 
bed in the old room; one might ſleep comfortably enough there in cold 
weather. When Hauer let me in, he looked as if he had been alleep. When 
J ſaw him at the love, he had ſtriped trouſers on, and nothing elle, | 


N1croLlas SWwANGER, (Sworn.) 
About three or four weeks before the murder, Hauer, came to my houſe. He 
told me he was had off. I aſked, for what? He ſaid, his father · in- lw, old Shita, 
came every night to his houſe - that he came as a white ghoſt. I ſaid, I 
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tould not believe tliat if there was any ſuch thing, the ghoſt would hav 
been in his own'houſe, where he died. I told him I did not know what he 
could do there. He ſaid; I can tell you that. I aſked him what it is. He 
faid if the two boys wouLD AGREE TO MAKE ANOTHER WILL, SO THAT HE 
M1G&HT HAVE A BETTER SHARE, old Shitz would ſettle himſelf, and come 
no more there. He told me I ſhould go down and tell them boys; I told 
him I would: not go down—that I did not believe ſuch things: and _ 
not go. 'That is all I know about the ghoſt. 


On the night of the murder, 8 or 9 men called on me; they told me what 
had happened, and wanted me to go along to Hauer's houſe. I went along 
with them. When we came to Hauer's houſe, we kept ſtill a little, to watch 
H we could fee any one running; but we could ſee nothing. Deeſinget 
called out © John Hauer!“ and as ſoon as he was called, he opened the 
door, and had a candle in his hand ready lighted. As ſoon as he opened 
the door, he went back with the candle; we went in with him. He ſaid 
nothing at all, but ſet the candle on the table, and went behind the Rove. 
Me told him he Ihould get ready and come along with us, his brother-in-law 
was in a bad way. He and his wife, and a boy that was ſleeping there, one 
Baker, got ready and went along with us. Hauer fail nothing at all. 
when we came to Francis Shitz's we went into the room to ſee him. Hauer 
looked over his ſhoulder, a little, at him; and immediately went behind the 
ſtove, and ſaid 'nothing,—I did not perceive how he looked at his own 
houſe—TI could not ſee his face: he had his hat much flapped over his face. 
When he opened the door for us, at his own houſe, he made no enquiries of 
us did not aſk us what we wanted, nor what brought us there that time of = 


night. 
Patrick Donagan had lived a year, or a year and an half at Hauer's houſe 


before the murder was committed. He had his home there the night of the 
murder, as far as I know. I can't tell how he got his living. | 


CROSS EXAMINED: 
I can't tell whether Donagan was induſtrious or not, becauſe JI never had 
any connection with him. I never heard of Cox being in that WI 
before the murder was committed. 
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I think it was near THREE o'clock when we came to Haver's houſe, We 
were not half an hour going from Hauer's to Shitz's. I think it was about 
2-0*clock in the morning when the people came to my houſe to get me along 
with them. 


CnrxisTIan HoFFM AN, (Sworn.) | 
_ T lived with old Shitz before his death. About fix weeks after he diedy 
Hauer came to the houſe ; he told me ſomething came to his houſe every 
night, and it was half white and half black, and called his (John Hauer's) 
wife three times by her name, I ſaid to Hauer, I wonder what that can 
be for. Hauer ſaid, —I think, if old Shitz na DIVIDED HIS ESTATE 
SHARE & SHARE ALIKE, IT WOULD NOT BE 50.—I ſaid I could tell no- 
thing about it, Hauer told me to tell the boys this. I did tell them. It is 
about three years ago. This time three years ago, at hay- making, Hauer 
came to work for Francis Shitz. After ſupper, he bade good night, and 
went out of doors, After the family had gone to bed, ſomething came in 
the houſe, and rattled and made a great noiſe. Francis Shitz went down 
and looked, but ſaw nothing, He came up ſtairs again. After a while it 
began again, and ſeemed like the rattling among old iron. Francis Shits 
came to my bed, and told me to go. down, and look what it was. I weng 
dawn ſtairs; and went from the ſtair · caſe to a ſmall chamber adjoining the 
room. From thence I went into the room. From the room I went into the 
kitchen I could ſee nothing in the kitchen; but there is a ſmall room un- 
der the ſtair caſe—not very large. I opened the door of it, and reached ins 
toit with my hand, and caught ſome perſon on the breaſt: I perceivedig 
was a HUMAN BEING, and dragged him out—and it was—JOHN HA U- 
ER! Then, when I got him out, he laughed. I aſked him what he was 
doing there. He told me I ſhould not tell the boys; but I did tell them, 


Hauer told me it was the ghoſt of old Shitz that had. come to bis houſe z 
and he told me if I did not believe it, I might come and fee it. 


The will of old Peter Shitz was then read in evidence to the jury. It way 
dated on the 8th of April, 1795—and proved on the goth of April, 1795. 
Immediately on the death of Peter Shitz, Hauer entered a cavxar againſ} 
the probate z but not being able to lay any ground to conteſt the will, hg 


Tu] 


relinquiſhed the cavzar by letter to Andrew Forreſt, Eſq. the regiſter of 


wills, in Dauphin county, on the 29th of April, 1795. Shortly after which the 


ghoſt was firſt conjured up, as appears by the teſtimony of Chriſtian Hoſlman.: 


Doctor Jos EYAH STAUSsE, (Sworn.) 

The laſt battalion's day, the 18th of October, 1797. Hauer and his 
wife came to me, at my ſhop in Lebanon. Mrs. Hauer wiſhed to be bled. 
I did bleed her. Hauer aſked me if I had not in my ſhop, a medicine, which 
5 ze called WrzpERKoMME drops. I told him J had not; nor did I know 
any medicine of the kind. He told me if I had them I ſhould not be afraid 
to give them to him; he meant to do no harm with them; If I would let him 
Rave about a gill, he would give me WEN TT dollars. He then ſaid, he 
was convinced I had thoſe kinds of drops, as he had got them from other 

phyficians before; that he knew phyſicians generally objected to fel them. 
Ae him I really had nothing of the kind, or I would give it to him with 
pleaſure if I had them. He then ſaid he was convinced I had them, and if 
I would let him have agill he would give me WEN T pounds. I told him 
T really had not the medicine. He then aſked me if I would not write to 
the city, and get them for him from the apothecary. I promiſed him 1 
would, in order to get rid of him; and he and his wife went off. About 
two weeks afterwards, he came to me again, in company with Pat. Dona- 
gan, and aſked me if I had got thoſe drops for him. I told him I had not, 
Thad no opportunity of writing. Pat. faid he was convinced I had them 
In my ſhop, and would not give them to him; he faid he had got ſome pre- 
dious to this at Bethlehem; and ſome of Dr. Luther. J declared to him I had 
them not. Then Hauer pulled out a bag of money; he ſaid it contained 
rirrr pounds; I believed it did, for it was a large bag of dollars. He then 
told me, if I would give him a gill of thoſe drops, he would give me that 
money. I told him as before, I had not got them. I aſked them to deſcribe 
the colour and ſmell ; perhaps I would know what they wanted. Hater 
could not deſcribe the ſmell; but he pointed to a bottle that was ſlanding on 
one of the ſhelves, which was of a dark brown, and ſaid it had that colour. 
T told bim I did not know by his deſcription what it was. Pat. then be- 
gan to talk. He ſeemed VERY ANX10Vs and PRESSING to have thoſs 
drops; and ſaid, if I would get him the drops, he would ride up to Harriſ- 
burgh, to Dr. Luther, and get the Latin or Evgliſh name of them, that I 
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might ſend to Philadelphia for them; as I did not know the German hame: 
He ſaid Dr. Luther muſt know the name of them, as he had got ſome from 
him before, zur THEY wERE NOT STRONG ENOUGH. I told 
him if he would do that, get me the Latin name, I would Certainly get him 
the drops from the city.—On this they left me.—l aſked them what the 
intention of them was—what they wanted them for. They ſmiled and did 
not tell me. I ſaid to Pat, I ſuppoſe you want to try projets with theſe 
dro+s. He ſiniled, and ſaid; yes. Pat. appeared to me to be far more ſoli- 
ditous to have them than Hauer. The colour in the bottle they pointed 
at was very much the colour of LAupanuM. 


CrRos5s EXAMINED. 
It appeare ] to me extraordinary, ſo much money being offered; and 1 
mentioned the circumſtance to Frederick Hubley. They laid me under no 
in junctions of ſecrecy. As an apothecary, I would have ſold a gill 


df LauDanum for a dollar. But I would give nb man a gill of .aupanum; 
unleſs I knew what he wanted to do with it, or could judge of the eſſects 
of it.! ſell large quantities of AxsEN IC; | would have ſold them an 
ounce of that for {ix pence : that would have been enough to kill any man. 
Tue Germans buy a go deal of it, but they do not aſk for it by the name 
bf aRSEN1c : They generally come for RaTs-BANE. | 


Jon Fox, (Sworn.) 

I was aſke | by Squire Shefer to carry Hauer to goal. When we were 
on the roa, I ſail to him, John, this is a very bad affair which has happen- 
ed j and you ſeem very much to be blamed ; and it would be my advice to 
you, if you know ariy thing about the buſineſs, to inform of it. Tell me 
or ſome other perſon, it will be a benefit to you. He ſaid he was clear of 
it, he knew nothing about it. I travelled on with him a mile or two, and 
put the queſtion again, and told him it would be much in his favor, for, by 
the judgment of the whole neighborhood, he knew ſomething about it. He 
then aſke:l me; if it would clear him in caſe he would turn ſtate's evi- 
dence. I told him it certainly would, and it would be his beſt way to in- 
form, if he knew any thing about it. I will ſay nothing more, ſaid he, till 
Ifeea lawyer. I told him a lawyer could do him no more than another. He 
gave the ſame anſwer again. We came 1 * on ſaid, John, I wiſh 


1 
could come up with the two villains, that I might get the 300 dollars that 
are advertiſed. He ſaid, if I could get bail, and go over the river with you: 
to night, we could get them 500 dollars. Weil, faid !, John, who have you 
ſuſpicions of ? He ſaid, I have ſuſpicions of Peter M. Donough. I aſked him 
-what reaſons he had to ſuſpect Peter McDonough. He told me, that Peter 
M Donough had aſked him if the Shitz's had a good deal of money by them; 
That at another time he had told him he never would work any more, and 
he would live very well. And, he ſaid, Peter M*Donough was at work o- 
yer the river, and he could get him that night, and aſked me if I would be 
one of his bail. I told him we would ſee about it when we got to Har- 
riſburgh. We came to Harriſburgh. He wanted to ſee Mr. Fiſher. Mr. 
Fiſher was not within. His next choice was Mr. Patterſon ; he was not 
at home. He then made choice of Mr. Laird. Mr. Laird came down 
wick me to Mr. Zeigler's. We took him into a back room. Mr. Laird 
told him it would be prudent to tell every thing he knew about the buſineſs, 
Hauer aſked Mr. Laird, if it would clear him, if he would turn ſtate's evi- 
dence. Mr. Laird told him the Court could not pardon him, it muſt de- 
pend upon the governor. He would then tell nothing, and I put him to gaol, 


. The conſeſlon of John Hauer was next read to the jury ; in the follows 
ing words, as it was taken down, and figned by him, before the prefident of 
'the Court. 


Daur Rix Country, 
SECOND DISTRAI C7, fl. 5 
The depoſition and examination of John Hauer late of Heidelberg town- 
ſhip in the county of Dauphin, farmer, now confined in the jail of the coun- 
ty of Dauphin aforeſaid, and upon his trial in the Court of Oyer and Ter- 
miner and general jail delivery holding for the ſame county, for the murder 
of a certain Francis Shitz, his brother-in-law, taken before John Joſeph 
Henry, Eſquire, Prefident of the ſame Court, and John Gloninger, Eſquire, 
one of the judges thereof, this ſixteenth day of March in the year of our Lord 
1798. The examinant ſaith, that he and Patrick Donagan talked about 
Peter Shitz having [committed ſome offence, of which there is no teſtimo- 
ny; it is therefore improper to inſert it] that Donagan ſaid it would not be 
100 bad to kill ſuch à fellow examinant faid to him, he would kill no ons 
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unleſs he was overcome with rage Oh, ſaid Donagan, for a few hundred 
pounds I would get hands to put both away—examinant need not look about 
him for it —examinant agreed to it. Donagan told examinant he ſhould 
mention it once to Peter M*Donoughy—examinant ſpoke to him of it ac» 
gordingly, in the new barn at Illigs, where he was eating grapes M. Do- 
noughy ſaid he did not like to do it, but he would mention it to his brothet 
Hugh M<Donoughy. Afterwards Peter and Hugh M Donoughy went 
down to Hacks, where Charles M. Manus was digging a mill race to ſpeak 
to him, whether he would not be concerned: This was about oat-harveſt. 
Charles M*Manus came up, and he and examinant rode over to Peter 
M Donoughy in the night time. Upon talking of it that night they gave 
up the ſcheme. At that time examinant had not informed Peter M*Do- 
noughy nor Charles M*Manus of the names of the perſons to be killed. The 
matter was thus depending till flax breaking time, which was the week after 
the laſt Supreme Court at Harriſburg—Then Peter M Donoughy's wife 
came over to examinant's houſe and called Patrick Donagan away from the 
fax-break. He, Donagan, went with her to her huſband. There they 
agreed how the murder ſhould be done. When Patrick Donagan came home 


- he told examinant the manner they ſettled to do it. He ſaid Peter M Do- 


noughy, Hugh M<Manus. and one Patrick (who is now in town here) would 
commit the murder. But that Hugh M*Manus and rA Patrick would 
have one hundred pounds in caſh after it was done, which Donagan muſt 
pay them. The affair, then, went to nothing becauſe Patrick Donagan 
did not get the money from Illig who owed him money. Peter M Donoughy 
in the ſame week gave Charles M. Manus nine pounds to purchaſe the piſtols. 
and knife at Lancaſter. It thus depended for a time, and as Charles M. Ma- 
nus told examinant, he had informed Francis Cox, James Evans, and a. 
ſhoemaker who lives in Manheim in the county of Lancaſter of it. The. 
ſhoemaker and Cox, as Charles Me Manus ſaid, were to go with him to 
Geiger's tavern, if it was neceſſary to be witneſſes that he remained in 

the houſe. In the winter afterwards when examinant and Patrick Donagan, 
were cutting wood in the woods, Peter M. Donoughy and Charles M- Ma- 

nus came to them. It was then concluded between them ta commit the- 
murder on the night upon which it was. afterwards executed. Charles 
M- Manus propoſed that the people in the houſe ſhould all be murdered 

wad be houſe basel that no jag could be had on their bade To d 
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Peter M Donoughy agreed; but Patrick and examinant would not agree 
to it, becauſe of the guiltleſs perſons who were in it. Indeed Patrick 
Donagan always ſaid he himſelf could not undertake it, it was againſt him, 
but he would get people to do it, and ſo he did too Peter M. Donoughy 
had money due to him from one Elſer, on Middle creek, with which he pur- 
chaſed a mare from one Frederick Bollman in Meyer's- town, to give to 
Charles Me Manus that he might go away with after. the murder. In the 
inter juſt before Chriſtmas Peter M Donoughy and Molly Farley rode 
down to Manheim to Charles M<Manus to ſpeak to him about the murder. 
Peter M<Donoughy afterwards toll examinant that Charles M<Manus ſaid, 
if examinant would give it up, he, Charles, would ſhoot him through the 
head. Peter M*Donoughy ſaid they would meet at Lebanon. Examinant 
went to Lebanon, on that day which was the Sunday before the murder, 


| Where he put up at Bowman's tavern” Charles M<Manus came thither, 


examinant told him nothing ſhould be done. Examinant ſaid nothing to Peter 
in Lebanon, but he overtook them as they were watering their horſes in 
Quittapahilla they ſtopped at Geigers tavern. When they left Geiger's, 
examinant told Charles M*Manus the murder ſhould be given up. Upon 
this Charles ſaid to Peter, if this is given up, then we will rob Graybill 
and Shenk of their money. The next day Charles M Manus went to Peter 
M. Donoughy's, when the aſlair was begun afreſh. Patrick Donagan told 
this to examinant, and ſaid if is was not purſued up they would kill exami- 
nant—upon which examinant ſaid to Patrick, he was bad off; if they do it, 
he would be hanged—if he refuſed, they would kill him. Patrick told ex- 
aminant to get ſome perſon into the houſe with him who might be witneſs of 
his being at home—Patrick Donagan told examinant that as a token for 
Charles M<Manus, Peter M*Donoughy was to lay a handkerchief in the 
horſe-trough if ſtrangers were in the houſe when he came there on the night 
the murder was to be committed ; if no hanikerchief was in the trough, 

he might come ſtraight in; and that he would get out of the houſe by a hole 

in the wall. Molly Farley took a piſtol and two candles which Patrick 
Donagan gave her, to Peter M Ponoughy's houſe; but examinant does 
not know that ſhe knew of the intended murder. On the night of the 

murder the examinant was not out of his houſe, he was at Shefers-town 
that day, and took George Baker home with him, who he really wanted to 
threſh oats, and alſo to be a witneſs for him, if the murder rook effect that 
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19 
pight, which examinant was ftill doubtful o. Since coming to Jail he afked 
Patrick Donagan how Peter M Donoughy got out of the houſe ; he ſaid is 
was all one; but if examinant diſcovered he would go to the Gallies and 
they waul ] be hanged Since coming here the examinant has had no con- 
verſation with Peter M Donoughy about the murder and he had no oppor- 
tunity to ſ eak to Charles M. Manus. That at this time the examinant does 
not recollect any thing more particular and material of the matter. 

JOHNHAUER. 
Sworn and ſubſcribed the day and year firſt 
above written, before us, 
JOHN JOSEPH HENRY, 
JOHN GLONINGER. 


Ja cos M1LrLER, (Sworn.) 

This witneſs was called to prove that Pat. Donagan was in company 
with Me Manus, when he had the two piſtols, one of which was afterwards- 
found in the houſe of Fr. Shitz. (See his evidence on M*Manus's wa 
from which he did not vary.) 


C Ross EXAMENED by Mr. Hopkins, he faid—— 
Patrick Donagan did not countenance M Manus in oppoſing me in any 
way. James Logan and his wife were in the ſame room. Pat. Donagan 
kept his home at Hauer's. I have ſeen Donagan and M<Manus frequently 
aſfociating together, I have been in the tavern drinking with them too 
but [ —_— no harm of it. 


Hauer and Donagan were very intimate, and frequently rode together. 
But it is not uncommon for a perſon who boards with another to go back- 
wards and forwards with him. 

The conviction of Charles M. Manus as principal, read to the jury. 


MaTTH1as OrxNDoRry, called, 


Mx. Hoxx1xs. Ate you a doQor? 


*, ny 
WITMNSB. I am a fort of a doctor I want to ſay it in Dutch I can 
CGI | 


- Covxr. You can ſpeak well lene you wall tall your cry in Tak 
mY as well as you can, 


Warrzxtss, (Sworn.) 

It is about a year, or not quite, or may be longer, Pat. Donagan came 
to me, and ſaid he an't well, he got it in his ſtomach, in his limbs, he is 
quite weak, if I would not know any thing that would be good for him.— 

So i telPd him, yes, I think à phyſic would be good for him. 80 he faid 
a ſew words, I don't know rightly myſelf what it was, and went off, and 
didn't take no phyfic. In about 8 or 10 days after that, he came again, 
and told me he believe he'll take a phyſie along now, and ſo | give him one; 
a phylic, what you call it, a julap powder; and when he went away from 
me ie met with old John Shenk. PRrSID EXT. How do you know that 
Wirxess. He told me himſelf. Then he told old John Shenk his fick- 
neſs, that he has it in his ſtomach, and was very weak. So old John Shenk 
told him he ſhould go along with him, he had a vomit that would be better 
for him: and he took it, and he told me he is ſicker. I told him to take the. 
Phyſic now. 80 he took it now, and came again, and ſaid he was no bet- 
ter. Sa I fold him soME YERBs—ſage and cammomile.— 


In ſeeding- time, a good while after, he came to me again, I was plowing. 
in the field, and aſked me if 1 had no drops called « WIEDERKOMME 
DROPS” [| told him no, I never heard the name of it that I know'd. He 
faid, I thought you had. I aſked him what uſe they are for. He ſaid they 
were drops to take inwardly, to make a man ſo light as drops can make him, 
I told him I had ſome drops that would make à man fo light, but I don't call 
em WIEDERKOMME DROPS, I call 'em ſtomach drops.—He ſaid, no, no, 
them an't the drops. I aſked him if he ever had any ſuch drops. So he ſaid, 
yes. | aſked him where he got %em. I think he ſaid he got em once from Dr. 
Luther, but that was not the real ſtuff. —1 told him I don't think there are 
| ſach drops: he ſaid yes, he knows who got ſuch drops. I aſked him who 
got ſuch a drops: he told me old Fahnſtock: he was down by old Fahnſtock, 
and aſked him forſucha drops, and old Fahnſtock looked down on the floor 
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and look up again, and laughed alittle, but ſaid nothing; and he thought ks 
laughed and made fun of him, and then he went away. Then he afked me 
if I would not ride down for him to old Fahnſtock's, and get him a gill of 
ſuch drops: I told him no He aſked me why ? I told lim I don't like it, L 
AM a SORT OF A DOCTOR Too, He told me I ſhould go; it was too far 
to the apothecaries, but not far to Fahnſtock's and he would give me C. 10 
if I would get him a gill of ſuch dro's. I laughed at him, and he laughed 
along. I told him them are dear drops, they muſt not juſt be for taking 18. 
Yes, ſurely, ſurely, ſaid he, they are for taking in. I told him, may be, 
by and by, I'll ride to Lancaſter, and if the apothecaries had ſuch, Ill fetch 
ſome up. He then fait, that was too far, but if I would go to Fahnſtock's, 
he would give me J. 25 if I would fetch him a gill. I told him, no. Then 
he Gail, if you'll fetch me a gill of them drops, III give you one Hun- 
DRED DOLLARS, or a brown horſe, I told him, I had not time. He 
fail, you can loſs a dayfor fo much money: I told him I don't like to go 
from ſeeing. So I promiſed him to go in $ days after that. When them 
8 days were over, he came juſt on the day: Then he aſked if I was down. 
I toll him no, I had not time yet: So he aſked me when I woutd go down 
now. I told him, may be in 8 days, or there abouts, may be I get better 
time. So when the time was over, he came juſt pretty nigh on the day. S6 
he aſked me if I were down. I faid no, I had not time yet. So he ſaid; 
you makes very long. So he aſked me when I would go row. I ſaid in 8 
or 10 days. So, when the time was over be came again. He came 
another tine, when I was threſhing. He aſke l me if L was dowti. I told hint 
ho. So he ſeems very ANGRY AT 1. He told me, if I would not look 
for ſuch drops, he knows ſomebody that will get them 5 but he likes ts 
give me the money ſooner as ſomebody elſe. So I promiſed him then to go 
down the next day. So he told me, may be your horſes are tired; you can 
ride one of mine; and he took of the ſaddle and brille off his own horſe, 
and let him go in the yard. The next day I went to Fahnſtock's. When 
I came home, he came the next day. So he aſked me if I got ſuch a drops 
1 faid no. He aſked me what Fahnſtock ſaid: ſo I told him. He ſaid 
old Fanſtock was a jockey, and did not like to give them away. | 


At an election in Shefer's-town; for I don't know what, a captain or 4 
Major—T don't know—The Church was conſecrated about that time. Pat. 
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was in the town, Old Kapp was fick. Old Keller did voc rox Kapp: 
Pat. came to me and told me old Keller was in the town, and told me to gs 
to him and aſk HIM for ſuch a drops. So I went to him. When I came 
back, Pat. aſked me what he ſaid. So | told him. So he ſaid old Kel- 
ler was a right old jockey, he did not like to give the drops. Hauer was in 
the town too. Then Pat. and Hauer went together in Stoler's tavern in 
Shæfer's- town. They ſpoke together. One of them ſaid, I think it was 
Hauer, if C. oo wont do it, £.1060 mult. I heard them {| eaking of tlie 
WIEDERKOMME DROPS» | 
After this I met Pat. He put his hand in his pocket, and gingled mo⸗ 

ney » and ſaid here is 4 Jo if you get ſuch drops. — 
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4's was two > yards, or thereabouts from them at,Þtoler's, then they were 
Dann the drops. It was in the back room; there was a goo? many 
there, I can't tell if any body elſe was as nigh as I was; other peo; le might 


| have heard i it. They were fitting. 


J got no receipt ſrom Dr. Keller for the WILTDERKOHMME DROPS, He 


ſaid if I came down to him, he would give me a few lines how to make them. 
He told me nothing about gholls, 


The Court and jury being greatly "fatigued, adjourhed at 9 o*clock at 


night. Four bailifls were ſworn to keep the jury together, according to the 
precedent of the KING AND STONE 6 Term. Rep. 530.— 


Saturday, June 16th. The Court met at 8 o*clock;. A. M. 


| Ds. Jacos KeniGnMacneR, affirmed: 
| Patrick Donacan came to my houſe at Ephrata, a few weeks be- 
fore Chriſtmas—in company with one Hugh Tamminy and he aſked me if I 
had any w IEDERXOMME DROPS—T told him no, it was a medicine that 


never came to my knowledge, and I woul look through ſome of my books 
to ſee if I could find out what it was—he then told me he,x xEw who had 
them, it was old Dr. Tryon ; he knew that he had about a guart of it in 
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lis houſe at that time j that he had feat 4 perſon there, but be did not get 
any; he knew that if I was to go up; I could get them; and if I would 
get a gill; he would pay me for mp trouble C. a5 or he would pledge it in a 
aeighbour's hands; as he did nat wiſh I ſhould go to any trouble for nothing 
for him; amel he would bind himſelf ip the ſum of ibo or 10,pep dollars; 
I dont recollect exactly; that be would not WURT 4 LIVING CREATURE 
WITH THEN; and if I intended to undertake it for him, be would return 
towards evening again; I ſhould take it into conſideration: He then went 
off; and returned in the evening again; and aſked me then whether I would 
undertake it for him I db not recollect what anſwer I gave him, hut I did 
not like to have any thing to do with it; and he went off. It ſtruck me a8 
being very ſtrange. I den't remember that I aſked him what he intended to 
do with theſe drops, but he appeared very anxious for me to get them far 
him. He mentioned ſamething about Fahnſtock and Keller, but I forgot 


CaoS3s EXAMINED. 
He did not enjoin ſecrecy wpan me—Hugh Tanda this 6 @renkge 
$f a mile from me. He was preſent during all this converſation · he 5 a 
a. n = went away a larſe bai Pat. 


PETE SH, (S worn.) w_ 

Three years ago againſt next harveſt, my brother Francis went to haui 
flones for the hey church at Shefer's- town: When he came home he could 
hot unhitch his borſes: He thought the reſt of us were not ſo fick, that 
ve might do it i and he ſent far us to the field; where we went to rake oats 
to feed the horſes, but we could not do it. Hoſſman and the girl, that is now 
his wiſe, and two other girls, and Hoſſaan's fon John; were in the held. 
We were all ſo ſick we nomited all the tinge: Holman was not quite ſo lick 
as the reſt of us, and he fed the horſes: The vomiting continued all that day; 
and the next day we felt very weak; Hoffman's wife; who was then a maid 
in the houſe, cooked the breakfaſt that day; it was coſſee and bread and 
butter. We never had been affedted ſo beſure · I don't know if any ſtrange 
perſon had been about the houſe that day. Hauer often came there about 
that time; I cannot tell how aſten; but he went about the houſe wherever 
be pleaſed. 
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Laſt fall was a year I had hired myſelf to Jacob Shitz,my father's brothers 


fon, at Tulpehocken. Hauer, with whom I then lived, had gone over to 
Francis Shitz*'s. When he came back, I told him I was going on Sunday to 
Jacob Snitz's. On Sunday it rained, and I could not go. Hauer then 


told me I ſhovl ! not go, that he would ſhow me a way how I ſhould get a 


- purſe every morning that would have five doubloons in it. That he himſelf 


could not get it, but that I could. I faid to Hauer that I could not get it. 


Hauer then ſwore unmercifully that I could; and he told me he muſt fetch 


drop s from Lebanon. He went on Monday up to Lebanon. When he 


came back again he ſaid one fort was wIEDERKOMME DROPS, the other 
I don't know what it was he called it. He had three bottles, one was 


bigger than the other two, which were but ſmall phials. - Hauer ſaid , now 
we will try ſomething. I ſaid I did not wiſh to do it, I would rather not. 


Hauer told me I ſhould try it, he would be bail to me nothing ſhould hap- 


pen to me. Hauer told me that Shæfer and Bomberger [they were the 
executors under Peter Shitz's will, and the guardians of young Peter} 
wanted to bind me out, that they were at his houſe, and wanted to get me, 
and told him they would have me dead or alive. He ſcared me ſo much that 


I hid myſelf; becauſe he ſaid they came every day. I told Hauer he lied. 


He ſwore again unmercifully, that he did not. I then kept myſelf corl- 
cealed ſtill. Then Hauer faid, we will try to get the purſe ; and he drank 
ſome of the drops; and I drank ſome of them too. He drank out of the 
big bottle, which he ſaid were 'w1EDERKoMME DROPs, J drank of the 


fame.” I drank alſo out of the TWo SMALL  PHYALs, but 1 don't know 


i Hauer drank any out of them or not. I did not ſee him. do it. Then 
3 i he would not try that 1 7 he weg it was not worth while. 
56 , 

Some time” aſter this, we went together dowr to Wolferſberger's barn. 
Solomon Hauer went along with us. John Hauer ſaid, if we would not 
do as he told us he would give us an unmerciful beating; if we would not 


tie ourſelves up as he told us, he would ſhow us ſome other things. He then 


told us that we muſt tie ourſelves up on the loft, with halters round our 
necks, and faſten the rope to the joiſt; that then he could tie that one who 
was to'bring the purſe in the ſame way. When J had tied myſelf,and faſtened 


the rope to the joiſt, Solomon told me he would hold me; and then Je 


gave me a puſh down. The rope was round my neck; the end faſt to the 


EN 


Joiſt above. The rope was not long enough to reach to the floor. The 
rope broke, and I fell down on the threſhing floor. The rope was as thick 
as my little finger, and it was doubled. It had been uſed for a plow line, 
and to tie the horſe. I did not ſee the man with the purſe. The rope was 
doubled round my neck. The joiſt is 11 or 12 feet above the threſhing 
floor. The rope took the ſkin oif my neck, but aid not hurt me much. 
Solomon ſaid he would tie a rope round his neck, but he did not do it. 
Soon as Solomon puſhed me down, he jumped down and ran of. I went 
home to John Hauer's houſe. In about 15 minutes after, John Hauer and 


Solomon Hauer came in together. They ſaid they were very ſorry that it. 


happened ſo that all went wrong. After that Solomon aſked me to go to- 
wards Bethlehem with him, where he lived. John Hauer told me i ſhould 
go along with him, that it might not be found out that the ſkin was off my 
neck. John Hauer often told me I ſhould tell nothing of it, and I pro- 
miſed him I would not. When I came from Bethlehem I hired myſelf to 
my brother Francis, and Hauer again told me not to tell. I then lived with 
Francis almoſt a year, till he was murdered. 


Patrick Donagan lived at Hauer's. Whenever T went there laſt Summer, 
he and Hauer would go out together and whiſper ſomething. 


CxonerxXAMINED. 

I tied the rope round my neck myſelf ; John told me to do ſo. Solomons 
never told me to do it. I never aſked Rachel Hauer to bring me ſome 
W1EDERKOMME DROPS. from. Bethlehem. I was about 14 days at old 
Hauer's houſe, with Solomon, and I went once a ſhooting with Jonaw 
Hauer, for ducks, down at Bethlehem. I never ſaid to any one that alk 
would haye gone right, but Solomon was ſo curſedly frightened. 


I did not aſk Jonas Hauer to buy drops for me at Bethlehem. 


I neverſaw Francis Cox before my mn 


| [See his evidence, and his account of his miraculous * on R 


al of M Manus. 1 * 
3 
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Free M ts, (Sworn.) 

ns At Bhizffr%-town one day. Johd EHauer told me Peter Sbirz on 
erazy. I ſaid, I never heard any thing like thar, and we lived cloſe to: 
gether. He ſaid, yes, it is true; ke has laid in the barn a couple of nights, 
J ſaid, that can't be, the winter is cold, he old freeze. I ſaid he ſhould 
take care of him, or tell Shzfer, for fear ſome misfortune might happen to 
him. He aid, what ſhould I trouble myſelf with him for? 1 have had 
trouble enough already That is not the worlt yet, he ſaid 5 I wamed to ga 
down to Wolferfberger's, an! I went paſt tie barn ; and when J came to the 
' Garn, Peter Shitz was juſt hanging himſelf, and I cut the rope, and gave hing 
aclout with my fiſt, ſo that the blood ſpirted from him. He ſaid if I did 
not believe it, I ſhould ; go to Wolferfberger's baro, and there IJ would fee 
the blood yet. 


Grone Wo IT EASA, (Sworn.) 

Some time laſt winter was a year, in February, John Hauer came to my 
houſe. He told me to take care a little, for, faid he, Peter Shitz went down 
in your old barn; that he is ſometimes out of his head. That Peter went 
down twice, and he thought he would hang himſelf there. That ſometimes 
he had a piſtol in his pocket, and ſometimes a rope ; and that the ſecond time 
he went down in the barn, he went after him; and when he came there, he 
called him twice, but Peter would not give an anſwer at all. I had a load 
of cloyer hay in the upper part of the barn above the chreſhing floor, for 
making clover ſeed, Hauer told me he climbed up, and hunted Peter in 
the cloyer hay, and found him there, and pulled him out, and gave him a 

knock, and he fell down on fbme ſheaf oats J had on one (ide of the threſh- 
ing floor; that he jumped after him, and Peter got mad, and wanted to ſtrike 
him, and he gave him another knock, and Peter fell down in the threſhitig floor, 
about four feet from the oats ; and if I did not believe it, I might go up, and 
ſce the blood on the threſhing floor, I went up the next morning, and ſaw 
a great heap of blood lying there, and a piece of a rope, about four feet long, 
lying near the blood, which appeared to be about a 61LL or an HALF 
PINT.——He ſaid Peter would kill himſelf there. The barn is an of 
þarn, about a quarter of a mile from my houſe, and not much uſed, 
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77 
Pfr. Carrer, (com.) 


fSee his evidence on M. Manus's trial, which he repeated on this trial al- 
moſt word for word.] 


In addition he —— 
M Manus told me it would not hurt me at all, I was only to lleep in the 
houſe along with Cox. 


We were but a few minutes in Cox's houſe. Thad no converſation with 
Cox that night, I went home with my employer. 


The next time I ſaw Cox, he aſked me if 1 would po waar Tarzy 
WERE TALKING OF BEFORE- 


M. Manus was in the ſhop after this, getting ſhoes mended ; Francis Con 


was with him once or twice. 


As far as I can recollect, Charley was to go out of the houſe, and I way 
to ſleep there along with Cox. 


I have known Cox ſince May Two years, when I ſailed with him in the 
lame ſhip from Derry. T never ſaw Donagan but once or twice that I 
knew him from another man. 


Cross EXAMINED. 

McManus and I were talking qy1Tz EAST. Cox and Bretz were about 
a rod before us, talking qv1tz Loud. But whether they were talking loud, 
or talking at all, when M*Manus and I were talking, I can't recollect. T 
can't ſay whether Cox heard our converſation or not. 


Jacos Gr1crr, (Sworn.) 
[See his evidence on M<Manus's trial, which he did not vary from, but 
related his ſtory in the ſame manner, and nearly in the ſame words.] 


He added as follows : 
The mare M*Manus had was a little blackiſh mare. Charles MiVanus 


told me he bought the mare at ane Bollman's, at Meyers-0wn, and gave 
£:39 158. for her. 


Hauer came to my houſe, the Sunday before Chriſtmas, with Charles M 
Manus. I did notknow Hauer then, but I knew him again when I ſaw 
him in the bar laſt Court. Hauer ſaid he would not have come to my houſe 
if it was not for Charley. They drank a bowl of hot toddy together.— 
Hauer ſaid Charles M*Manus was as good company to him as ever was 3 
that he was the beſt Iriſhman that ever was. M<Manus ſaid he wanted to 
ride a piece along the road with that gentleman, meaning Hauer, and they 
went off together. M/ Manus had the little blackiſh mare ; he ſtayed away 
about an hour, and came back and ſtayed at my houſe all night. 


CROSS EXAMINED. 
I have got three or four pair of ſlippers. I only offered ſlippers to the 
ſerſeymen who had boots; I did not ofer flippers to Cox. The two o- 
ther Jerſeymen took their ſhoes up with them. 


Aber we kad done — Brown went up to bed as well as Cox; the 
two Jerſeymen ſtaid up with me. 


J went up ſtairs the ſecond time about half after eight o*clock. I don't 
think Cox had time to have been in a ſound ſleep : For between the two 
times of being up I had only time to run round the barn. The firſt time I 
went up he was not aſleep ; he then told me Charley had the belly-ache. 


It was about 8 o'clock when Charley left my houſe. 'The wiſkey was 
almoſt out the firſt time I went up. 


I had lent Charley a ſaddle on the Saturday of December Court, and he 
returned the ſaddle when he came with Cox; but I had money to the worth 
of 1 it in my hands. | 


Charley had no handkerchief round his head when he was in bed; but 
Cox told me he had given him his handkerchief when he complained of 00 


belly-ache. 


| Maxy CErGe x, (Affirmed.) 

Zee Jacob Geiger's evidence, on M*Manus's trial, which ſhe corroborated 
in every particular. She alſo. related the ſame circumſtance with reſpect to 
Hauer and M- Manus, and their converſation at Geiger's the Sunday before 
Chriſtmas. In ſome matters ſhe was a little more minute than her huſband, 
but varied from his ſtory in nothing. On the night of the murder, ſhe ſaid, 
that when they had all gone to bed, ſhe had waſhed up herdiſhes, and faſten- 
ed and locked the door, and, having left her huſband cleaning the boom, 
ſhe went into her little chamber to make her bed, but had not been long 
there till ſhe heard the rattling at the door, mentioned in the former evidence. 
That at firſi ſhe thought it was Brown, who lodged in the. houſe, and had 
been away ſome place, and was returping home. That there was no latch 
on her room door, but only a bolt infide, which ſhe had bolted.” That when 
ſhe looked out, inſtead of Brown, the ſaw M<Manus at the door. 


os gl 

She further ſaid, that when Cox came ſo ſoftly down ſtairs that they 
could not hear him, till he threw-open the door, and told them that M. 
Manus was down there; that he had throwa ſome ſtones upon the rbof, 
and wanted him to let him in. She. ſaid Cox, suxxur YOU MUST HAYS 
KNOWN WHERE CHAKLEY' HAS BEEN.” That Cox made no anſwer, but 
immediately went to the door and let M*Manus in. That as ſoon as die 
opened the door for him, he ſaid, Charley, damn your ſoul; where have you 
been all night, keeping us hunting you: But na ſaid not a 0 but 
_ Ol earths il # 14 54 METER” 
0 : | 

She alſo Laid, chat Cox dd not ſeem wt denied iute m of 
Charley; he looked but very little, and nnn . 1 
houſe before the reſt, and went to bed. . 


M1icnatL KA r, (Affirmed.) 
About two weeks before March Court, Hauer ſent for me two or three 
times, and ſaid he wanted to ſee me, when I went to him he told me 
a great many things; he requeſted me to bring the Judge, before the Court, 
and he would confeſs and tell every thing how the buſineſs was. But I had 
certain reaſons for not doing Wan 1 did not n . 
that had paſſed. 43 * : va 
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JupezGrLonznzcs nt, (Aﬀermed.) 

When I attended the Prefident of the Court to take Hautr's conſeGori} 
the firſt word he ſpoke; was to ask if Mr. Kapp had informed the Judge, 
that he wiſhed him to call upon hini that he might confeſs. He then in- 
Formed the Prefident that he had ſent for him, and wiſhed to make his conſeſß- 
on. We took his confeſſion, which he ſwore to and ſubſcribed ; it is the ſame 
-which bas been read to the jury. The next morging, in open Court, fe 
or ts eee RI 


ana Su 21 13 Eſq. 
ee e e e een ee I found this paper and. he pow. 
Aer in it, the night Shitz was killed; on the kitchen drefler, at Shitz's houſe; 
1 was told Donagan had bought ſome powder at Kapp's ; I took it up there 
to compare it if it was the fame. The bag appeared to have been kaudled; 
but not much. : 


Gzoner Kar, (Aﬀermed.} - , 
. I know Patrick Donagan. The latter end of Jaft October; or beginning 
ef November, Pat. Donagan came to my father's fore, and bought half « 
yuarterof a pound of powder. I put it up itt a paper bag, the Came way L 
o for every body that buys poder. [aſample of powderthown.}. 'Phis is 
wlanple of powder out of the ſame caſk from which I ſold the powder 46 
Donggan. - {The bag found in the houſe; ſhown to witneſs. } This looks 
like the bag I put up for Donagan ; it is the ſame bigneſs; both che papers 
look a like, one like another. There does not ſeeni to be any difference in 
the powder=athe grain of both is alike, it appears 10 be che ſame powder: 
1 dnn ſee no adds in it. I have no particular manner of putting up my 
bags: but this kind are cut two off a beet. LIalyays make chet df 
this ſhape. 


Reicher John Hauer, nor Francis Cox, nor Peter or Hugh 31. De 
r Elisabech 'Haver — tue. . 


F e K KAN INE . 
1 tive haif's mile from Shite's. 6 
I never ſaid I made it, but it looks like the bags I make. I never ton 
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notice how other people make their bags. 1 get all my paper from Thomas 
Boyd; there is ſometimes an odds in it. I do not know whether I got all 
he had of that ſort, he ſent it to me. If any one elſe had got powder in one. 
of theſe bags, I could not wiideriake to ſay which Pat: had bought, and 
which the other had bought. I bought my powder from Martin Dubs, 
in Philadelphia. I do not know that I bought all he had. I believe other 
thop-keepers about Lebanon, deal with Dubs alſo. Rex ſells gun- pow der. 


Squire Shefer came td me after the murder, with the paper of powder 
that was found in the houſe; I then told hin Pat. had bought ſome from. 
me. I had ſold no powder to C. M*Manus 3 I think I ſhould have recol- - 
lected it if I had. I riever ſaid it was a man of the name of Peter that. 


bought this powder. 


It was about ten days or two weeks after the murder, that Shefer called 
with the bag of powder. I can't ſay with certainty whoelſe-bought powdet 
about that tice: 


James Evans, (3worn.) | | 

T know M<Manus and Donagan. They were at my houſe together 
laſl winter was a year. 0 
llones. They agreed to work together.— | 


'f 


: Mzrttioin Ranm, (Sworn.) 

The gth or 10th of May, in the evening, I was juſt - going t6 bed. My 
wiſe called to me to come out quickly—ſbe thought the priſoners were fight - 
ing, I got the key, and went in as ſoon as I could, When I came into the., 
room, they were all laying down very quietly, except Cox, who ſat on a lit- 
tle ſtool. I aſked them what was the matter. One ef them anſwered, nothing. 
] looked at Cox, and ſaw a mark of a firoke in his face. I aſked him what 
was the matter. He faid, ſome of theſe men have ſtruck me, I dons know 
who they were, it was dark. I aſked him what was the difference. He 
ſaid he did not know whether they were going to murder him, or what they 
were going to do with him. Patrick Donagan got up, and ſaid, it was me 
done it. I was laying down alleep here, and Solomon Hauer along ſide of me; 
and Gox picked up a bench that as hing here, nd throw ed i quite acroſd 
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us: it hurt me ſo much I got up and aſked who it was; he ſaid it was Cox, 
and T gave him a dig aſide of his head. Cox ſaid, if I was looſe from my 
chains, I would be afraid of none of you. Patrick Donagan told him he 
could knock his damned ſoul out of him. Cox ſaid, 1F you HAD Ax axe, 
YOU COULD DO IT BETTER PROBABLY, IT 1s NOT THE FIRST ONE. YOU | 
HAVE KNOCKED OUT. Donagan got angry, and jumpe1 up, caught Cox 
by the hair, and pulled him down. They would not quit parted them, 
and ſent for the blackſmith. Cox ſaid he would ſend for the Judges in the 
morning, and DISCOVER ALL THE SECRETS, LET BECOME OF ME WHAT 
, WILL. Donagan ſaid he might diſcover all he had againſt him that was 
the truth, he had nothing agaioſt it ; he ſhould either diſcover what ſecrets he 
had, or fight it out with him : "That if Cox would not diſcover the ſecrets, 
and 1 would let them looſe, and fight it out, he would give me 10 dollars. 
When I took Cox up ſtairs, he told me again, that he would ſend for the 
Judges in the morning, and diſcover all the ſecrets, 


Pretty ſoon after they came to gaol, I heard Hauer tell McManus to keep 
good ſpirits ; not to tell any thing and he would be ſaved, and he hoped he 
would be ſaved too ; and if he wanted any money, he would make him up 
L-100 or C. zoo towards his expences to get him out of priſon. 

The next morning after the diſpute, I told Donagan what Cox had faid 
upſtairs ; he ſaid he didn't care if he did ſend for the Judges ſo he told the 
truth. | | 


Afterwards Cox allowed that he was wrong and had ſpoke too much, 
and they made it up again, and I took Cox back again to them. 'They 
appeared to be intoxicated that night. 


The teſtimony being cloſed on the part of the Commonwealth, 


Mr. Hoyx 1s, for the defendants, Donagan & Cox, ſhortly opened their 
defence. He ſlated, that they meant only to defend thoſe two priſoners ; 
they were not concerned for Hauer. That they had a right to expect an 
impartial conſideration of their caſe. That great difficulties were impoſed 
upon the priſoners ; that prejudices and miſrepreſentations had gor e abroad 
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againſt them ; ; they © are apt to lay hold of the minds of men; but the 3 jury 
ought to diveft themſelves of all prejudices : they have ſolemnly appealed to 
their God, to try them according to the evidence. 'That the evidence on 
the part of the proſecution was inconcluſive and unſatisfactory, and not 
ſufficient to deſtroy the life of a ſparrow, much leſs that of a man; the whole 
of i it is merely preſumptive—there is no dire evidence. We mean to prove, 
he added, that theſe men have uniformly ſypported an induſtrious, fair and 
reputable character, rel. pected by all with whom they had any intercourſe. 
And that when this murder was committed, Donagan was at a reputable 
houſe, 10 or 12 miles from the ſcene. 
GEORGE ILL16 (Affirmed.) 8 
I have known Patrick Donagan about two years. I cannot fog any 
harm of him ; he behaved well as long as he worked with me. He worked 
with me fix or ſeven weeks, or two months, laſt Summer. He worked thro? 
the neighborhood. I heard no ill character of him. He was very induſtrious, 
and had earned money with me. He depoſited near £200 with me, to k keep 
for him. He came to my houſe the night of the murder. I was not at 
home when he came; I was at Shæfer's town, 8 miles off, I do not know 
any thing elſe but that he was at my houſe all night. I ſaw him go to bed: 
Our uſual bed time is about g o'clock. When I got up in the morning, I 
law him come in the ſame door he went out of the evening before. We had 
to ſettle for quarrying ſtone ; he ſaid he came on that account. He aſked 
meif I was going to Philadelphia ſoon, he wanted to ſend a letter. 80 L 
gave him pen, ink and paper, and he wrote a letter that morning. While 
he was writing, one Nipe, from Shæſer's- -town, came for him-—ſaid he was 
ſent for him. The man called me out, and told me what had happened at 
Shitz's houſe. The man told me they ſuſpected Pat. was concerned i in the 
murder; and aſked me if he ſtaid all night. I faid, yes. He then went in, 
and told him what he came for. Pat. ſaid, my God, can it be true, or ſome. 
ſuch words—and he DESIRED ME to give him a few lines to Squire Shefer,, 
that he was all night in my houſe. I told him I would go up myſelf, I was. 
anxious to ſee how that mis ſortune happened. I told Squire Shefer, I was | 
moſt ſure he ſtayed all night in my houſe that night. They thought he was. 


char of i it and let = 80. | 
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He gid not ſeem n un willing to go. I could not fee that he aherpd a 
ountenance z 4 nor did he run off after he was diſcharged. He WAS ip the 
neighborhood. for fe weeks hefore he * apprehended again. 
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"It greg: EXAMINED: 

| He had ofien ſlept at my houſe before. He ſaid he lept wich my ſon 
hat night. There were other beds empty i: in the room. His bome was A 
| Hauer“ $ immediately prepious to this, 


- 
* 


WzxDLY Hrrgnax, (Sworn.) 
T do not know much of Donagan or Cox. Donagan worked in tha 
peighborhood about three years ago. He was an induſtrious ſober man, 
and bore a good charager —_ the neighborhood f for what I know. 


Cox had a good character i in my neighborhood three or four years 389 


He v went to Ireland, and came back Ws. 1 neyer heard any thing againſt 
him till this. : 


Jacob Keller, Leonard Wig, James Douglas and Philip Caffery were 
likewiſe called to ſpeak of their characters, which they, did much i in the ſame 


FragioGeonr ws and | Hypſmay The priſoners called oo ober werken 


M EMORANDU vn. | 

| When John Hauer was brought to the bar add told to hold op his band 
he did hold up his hand ; and from his s whole appearance, and from a variety, 
of circumſtances, there w was no room to, doubt, but chat he ood uv 
through obſtinacy, He had prerioully enquired, if ove who way Crazy. 
could be hanged, It evidently appeared that be wiſhed to be thought in &. 
fiate of lunacy or derangement but he did not afle it with a ſufficient de- 
groe of art i nor was there the le | appearance of derangement in bis eye. 
He kept himſelf in a filthy Gruation 4 would ſpeak t to no one; and when, 
any perſon would go near him, he would bite at them, and if he could reach 
them, he would abuſe them greatly. When brought, to the har, his ap- 
pearance was very diſguſting But no ſuggeſtion was wade to the Court by, 
his counſel; or others, that he was xo CoMPos : If there had been any. 


ch ſuggeſtion, the Court woyld;have — a jury to enquire whe 
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Per be food obſtinately mute, er whether he was dumb ex cine N= 


But as ſtanding mute is not now ſo penal as formerly ; and as in ſuch caſy 


the Court are directed to enter the plea of nor GUILTY, by aft of affembly, 
they d did not conſider themſelves as hound ex officio to impannel ſucha jury x 


and it was not prayed fer by his counſel, who had actually pleaded Ip hig 
behalf the plea which the Court overruled, 


| Whey the evidence way all claſed, Mr. Dungay addreſſed the Cauxt ta 
the following elle. Meſſrs. EupzR, Lain, Finger and CLYMER gavg 


the fame reaſons to the Court for their conduRt to John Hauer, when Mr, 
Pungan had finiſhed, Theſe hye gentlemen were of Counſel far John Hauer 


The Counſel for the priſaner, John Hauer, before the Counſel for Patrick 
Nonagan and Francis Cox, proceed with their nce, beg leave to ſtate to 
the Court, that on this, as well as on the former tr ey have endeavored 
to diſcharge their duty towards him faithfully, to the extent of their ſlendep 
abilities. They believe that if John Hauer, on the former. trial, had not 
thought proper to take his caſe out of their hands, probably. he would not 
nom have been in coofinement, But as John Hauer ſent for the Judges, 
and confeſſed his concern in the very foul and barbarous murder committed 
on his brother-in-law Francis Shitz, and having, when brought ta the bar 
the next morning, publicly pronounced the truth of that confeſſion, and 
perfiſied in it: and as John Hauer during the proceedings, and upon his 
arraigument, upon the preſent, indictment, has remained mute 3 whethess 
obſtinatelys ot by the viſitation of God, they pretend not to ſay ; and ſur- 
ther, bas, deglined all intercourſe with his counſel ; baving attended the; 
trial, ang) examined the, wijelles z they thereſore, conſider it; their duty to 
he ſilent, and pow deliver, up Jobn Hauer to the Court and to the Jury 3. 
well ſatiafied that the Court will. conſider and give weight to any favorable- 
circumſtance that may exiſt in his caſe. They are induced to this meaſurs 
from a ſenſe, of its propriety, from a reſpect to the Court, and a regard ta 
their own characters. They would, however, have it underſtood, that they - 
have. not been awed into it, by the dread of popular reſentment and fury, / 
Thich may bare been excited againſt them for the part which they have taken 
in defence of John Hauer; this they moſt heartily deſpiſe. For though un 
$40OD. Ax. TA BAR COVERED. OVER W.ITH.THE BLOOD OFH1S BROTHER + 
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it would have been their duty to have become his counſel; and having once 
undertaken his defence, not to have defended him with their beſt exertions, 
would have been a violation of their oaths, a baſe deſertion of a man who 
had put his life in their hands, and have rendered them unworthy members 
ef a very honorable avs hos | 


Mr. ET Dx addreſſed the jury on behalf of the two other priſoners ; and 
Mr. CL TMER followed him, but did not finiſh his ſpeech ; as one of the 
jurors had taken ill, and declared he could not ſet it out all night. Every 
body was exceſſively fatigued ; the Court therefore adjourned at 12 o'clock 
at night, till 8 the next morning. Four bailiſſs were ſworn, as before, to 
1 9 the 7 1 | 


For the ſike of brevity, the ſumming up will be given as one þ, on 
each oe, and all the obſervations will be blended together. Sig 


Ne. © LYMER for the priſoners, en & Cox. a 
GENTLEMEN or Tur JURY, „„ 
Although a very atrocious murder has been committed, yet I truſt the 
jury will not beſo far incenſed againſt the enormity of the crime, as to diſable 
them from judging calmly and deliberately upon the caſt of the priſoners. 
In the preſent caſe I apprehend there is no evidence to ſatisfy a wary mind 
of their gailt. To convict, the evidence ought to be. certain and ftrong z it 
ſhould be fo manifeſt that it cannot be contradicted. There is no pont ive 
evidence: againſt: Donagan and Cox; it is altogether circumſtantial and 
preſumptive. To convict of murder the preſumptions ought to be violent, 
nearly amounting to full proof; like the common inſlance put in the books, 
of a man found ſuddenly. dead in the room, and another be found running out 
in haſte with a bloody ſword in his hand. But light or raſh preſumptions, 
ſays Lord Chief Baron Gilbert, weigh nothing. Gilb. Ev. 1'59—8. 2. 
Bac. 3 11. And in 2 Hale 289. That humane judge, ſpeaking of preſump- 
tive evidence, ſays that it muſt be very warily preſſed, for it is better five 
guilty perſons ſhould eſcape unpuniſhed, than one innocent perſon ſhould 
die; which is alſo ſaidin 4 Black. 3 58. Lord Hale not only ſpeaks thus, 
but he gives us ſome remarkable inſtances to ſhow the danger of relying on 
ſych evidence, and how eaſily the mind may be miſled by a variety of cizy 


F 7 J 


c umſtances, ſeemingly tending to eſtabliſh a fact, but which has afterwards 
been found never to have happened. I will read you theſe caſes, Gentlemen, 
in order to put you upon your guard againſt too eaſy a belief of ſuch evidence 
| as exiſts in the preſent caſe ; you have conſciences to ſatisfy, and I am per- 
ſuale4 you will not give a verdi which, when you come to reflect upon it 
afterwarus, will rankle in your minds to the lateſt period of your lives. You 
will therefore, Gentlemen, require ſtrong evidence before you will venture to 
tike o ay the lives of the priſoners, you, I am ſure, will not convict upon 
conj:Cture ; or where there is even a reaſonable ground to doubt. Theſe 
men may be giilty; that is a matter with their conſciences; it does not 
appear ſo, I apprehend, from the evidence. It is much ſafer therefore to acquit 
tnem. 'f they ſhould eſcape undeſervedly, they ſtill have their account to 
ſettle with their God. They may go hence, and hereafter lead the lives of 
good citizens; and by their good conduct atone for their former offences: 
The thief upon the croſs was pardoned at the laſt hour. I however, declare, 
that if I believed them to be guilty, I would not riſe in their defence: 


ce If, ſays Lord Hale, a horſe be ſtolen from A. and the ſame day B. be 
found upon him, it is a ſtrong preſumption that B. ſtole him; yet I do re- 
member before a very learned and wary judge, in ſuch an inſtance, B. was 
condemned and executed at Oxford aſſizes; and yet, within two aſſizes 
after, C. being apprehended for another robbery and convicted, upon his 
jullg nent and execution confeſſed he was the man that ſtole the horſe, and 
being cloſely purſued deſired B. a ſtranger, to walk his horſe for him, while 
he turned aſide upon a neceſſary occaſion and eſcaped : and B. was appre» 
hended with the herſe and died innocently.” 


ce [ would never,” he adds, pa. 290. © convict any perſon of murder or 
manſlaughter, unleſs the fact were proved to be done, or at leaſt the body 
found dead, for the ſake of two caſes—one was thus : An uncle, who had the 
bringing up of his niece, to whom he was heir at law, correcting her for 
ſome offence, ſhe was heard to ſay, Good UNCLE Do NOT KILL ME; 
after which time the child could not be found, whereupon the uncle was 
committed upon ſuſpicion of murder, and admoviſhed by the juſtices of 
aſſize to find out the child by the next aſſizes, againſt which time he could 
not find her, but brought another child as like her in perſon and years as he 


( 88 J 
boil End, 484 äpparelled ber like the true child, but 68 Staftiiiation fl 
was foutid not to be the true child; upon theſe preſumptions he was found 
gullty and executed. Duc the tfuth was, the child being beaten ran away; 
and was tecelved by a ſtranger; and afterwards when ſhe came of age to have 
Het land, came and derhanded it, and was direclly proved to be the true 
child.“ Now; gentlemen; upoti preſumptions as flrong as thoſe; one 
would ſcarcely hefitate to convict ; yet we find how fallacivus they weres 
By truſting them, you may ſometimes puniſh the guilty ; but too frequently 
you may deſtroy the innotent: We do not pretend to fay; that in every in- 
flance preſumptions are to be avoided z but we defire to put you on youf 
guard againſt too eaſy an attention to them: Let not the magnitude of the 
Erime ſo fat rouſt your indignation; as to induce you to liſten to circum- 
ſtances like the pteſent, and by the aid of prejudice, which may fleal upon 
you without your knowing it, unleſs you firmly reſolve to reſiſt it, and conſidet 
the caſt as if you had never heard of it —_ gife a weight to the evidence 
which it does not deferrss 


"The inftance$ which have already happened ought to alarm you, leſi lndues 
et by ſpetious appearances, but which are yet entirely deceptious, you too; 
may bring innocent men to an unmerited end. It is true where the fact in - 
tended to be prove is ſo irrefiſtibly the conſequence of the circumſtances, thai 
it could have happened upon no other printiple, the human mind is bound to 
aſſent to its truth; but if it niay or may not follow from ſuth circumſtances, 
it then beomes a matter of doubt and uncertainty; and we are equally bound 
to refiſt it. The other caſe, gentlemen is thus ftated by the ſame great au- 
thority. Another caſe happened in my remembrance in Staffordſhire; ' 
where A was long miſſing;and upon ſtrorlg preſumptions B was ſuppoſed to 
have murdered him, and to have conſumed him to aſhes in an oven, thag | 
he ſhould not be found; whereupon B. was indicted of murder and 
6onvicte] and executed, and within one year after, A. returned, being 
indeed ſent beyond fea by B. againſt his will; and ſo, tho? B. juſtly deſerved 
death, yet he was really not guilty of that oſſenee, for which he ſuffered.” — 
We lay theſe authorities before y ou for your confideration, and we have 
no doubt, gentlemen but hat they will have the eſſect with you which they 
dught to have.—So, in 8. Mod. 249. Gilbert Chief Baron declares, that 
a man ſhall not be found guilty, and _ upon preſumption; 


EE 
In the cafe ofthe King againſt Maſon, on an inlitment for malicionly and 
piratically burning a ſhip, it was proved that the defendant, who was maſter 
of the ſhip, tampered with the carpenter to knock her on the head ; thet on 
the day the (hip was burnt, he made all the crew drunk, and then ordered a 
fire to be made in the cabin, where there had been none for a month before 
that time, and the defendant and moſt ofthe crew then went on ſhore, except 
two, who were very drunk; that there was but one bucket belonging to the 
ſhip, which the defendant had ordered a ſailor to fling overboard the day be- 
fore the ſhip was burnt—Upon this evidence, ſays the book, the preſumption 
was very ſtrong, that the ſhip was burnt by that fire which was firſt made 
in the cabin; but this being only preſumption, and no direct proof, the de- 
fenlant was acquitted. 8. Mod. 74. And in the ſame book, pa. 66, we 
find the caſe of the King againſt Sprigg and Oakley thus reported: * The 
defendants were tried at the Old Bailey upon an inditment for v iRAcx, in 
finking a thipnear the Iſle of Man. —The evidence was thus: Sprigg bought 
this ſhip, and made the other Jefen:lant, Oakley, maſter thereof z and hav- 
ing freighted her, he inſured C. 500 oa the ſhip, and (C. 400 on the cargo, to 
the Weſt- Indies. Afterwards they put to ſea, and run the goods upon the 
coaft of Englond. They put to ſea again; and about two days afterwards 
the ſhip was ſunk ; and then he _—_——y the Mt perks Boe both the hip 
item mem in | * 168 


The proof againſt the maſler was, that the day before this ſhip was loſt, he 
took notice that the ſhip's boat was out of repair, and deſired ſome of the 
men to ſtop the chinks therein, for that he did not know how ſoon they might 
have occaſion to make uſe thereof: that the next day he defired one of the 
ſailors to ſee how deep the water in the pump was, who in a quarter of an 
hour beforehad pumped till-it was no more than two inches deep ; but now, 
to his great ſurprize, found it ſeven inches deep; thereupon he, and the reſt 
of the ſhip's crew began, and continued to pump, but ſtill the water became 
higher in the ſhip, and within half an hour was fifteen inches high: that 
thereupon the ſailor who firſt pumped, and ſome of the reſt of the ſhip's crew, 
offered to go down into the hold, but the ' maſter would not ſuffer any of 
them to go down, nor any body to be there beſides himſelf and Sprigg, who 
was all the time below, which was proved by the ſailors ; and that the water 
gould not flow in ſo faſt, unleſs the ſhip = bored, or braken in the bottom 


Co 3 
The proof againſt Sprigg, the owner, was, that a day before the ſhip put 
to ſea he bought an auger which was an inck and an half wide in the bore j 
chat the ſhip had augers enough before, and that there was no manner of 
occafion for ſo wile an auger; and that he was under the deck all the time 
Gs ſailors were FR and, as s they believed, boring the ſhip. 


; . THE EVIDENCE BEING ONLY PRESUMPTLVE Ve both the 
| a: „ wppR | 


23 I have cited theſe caſes to ſhow you, how little regard is paid 


to evidence of this kind in capital caſes z and that the lives of men are not to be 
ſported with upon mere preſumptions; and althoꝰ the evidence in thoſe cafes 
were ſifficient to ſatisfy almoſt any mind, yet being in the caſe of life, with an 
huraane atidwiſe caution, it was thought proper to acquit the defendants. Thus 
youſee, gentlemen, what the rule is, and ought tobe in thoſe cafes; and if you 
fhould even err in acquitting the priſoners, it is told to us, that it is ſaſer and 
better to err on the fide of mercy, than on the ſi.'e of juſtice ; it is ſafer to err in 
acquirting than in puniſhing. 2. Hale. 290. Weigh well, therefore, every thing 


you have heard; and if you fhal! find the evidence ſuch as we ſhall endeavour 


to ſhowit to be, uncertain, unſatisfactory, inconclufive, let your judgments diſ- 
card it upon this awful occaſion ; for you, gentlemen, are bound to take notice 
of the rules of evidence, as well as of the evidence itſelf; and if you aprly thoſe 
rules to the evidenee before you, we can be under no e e for the 
fate of our clients. 


fanocence, gentlemen, is is as bol as a lion. Conſcious of their i innocence, / 


the two priſoners dread not the ſevereſt inveſtigation ; but reſt with confi« 
dence that they will be reſtored to their liberty by the verdict of a n 
tious and impartial j Jury. 


Now, gentlemen, Jet me conſider the eſſect of the evidence as it is detail 
ed againſt Patrick Donagan. The WEEDERKOMME DROPS ſeem to be an 
important link in the chain. I will ſhortly obſerve upon that, as well as big 


intimacy and conneQion with Hauer, and all the other . which 
have been 2 to your view. | __ 
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I expetted to have had it ſhown, from the opening, that the Wirbx- 
KOMME DKOPS were a deadly poiſon ; but no ſuch thing has been attempt - 
ed, nor any account given of what they are, or how they are compoſed : on 
the other hand, we ind both Hauer and Peter Shitz drinking of them, and 
that no ill conſequence ever followed from it. But it is not hard to con- 
jecture what was the object of them; it has been the faſhion of late to de- 
fire to grow rich by the aid of ſpirits, and theſe unknown drops were to ope- 
rate as a charm or ſpell to conjure up ſome ghoſt, and to unlock the wealth 
that is ſecretly buried in the earth. We have had of late ſeveral inſtances of 
this ; and deſigning and artful men, for the purpoſes of gain to themſelves, 
bave had the addreſs to induce a ſtrong belief of this power, and to impofe 
upon many credulous men. Patrick Dcnagan himſelf, though he does not 
want underſtanding, appears to have been under this influence. Why elſe 
would he take ſuch pains to procure drops, unleſs he ſuppoſed they poſſeſſed 
ſome peculiar power, and were famous for railing ghoſts? The very diffi- 
culty in procuring them, muſt have ſlrengthened the opinion, and the ap- 
parent reluctance to part with them for large ſums, muſt naturally have in- 
creaſed his belief, as well as his anxiety to poſſefs ſuch a treaſure. It never 
could be for the purpoſe of poiſon. He would not be ſuch a fool as to ofter- 
fuch a price as . J0 for a gill, for the mere purpoſe of poifoning 3 when for 
6xpence he might have procured as much arstNTe as would have deſtroy- 
ed half a dozen lives. Beſides, gentlemen, he would have been more ap- 
prehenſive of a diſcovery, and more cautious in his enquiries, if he had in- 
tended any harm. He never would have been ſo public in his ſearch for it, 
and have thus opened the door for evidence againft him, in cafe miſchief had 
followed. He affeQts no fecrecy, lays no inſunctions upon any of the doc 
tors. Dr. Staufe himſelf ſeems to have no conjeQure that any thing impro- 
per was intended; he even jokes upon the ſubject, and tells Patrick that he 
ſuppoſed he wanted totry projets with theſe drops that Patrick ſmiled, pro- 
hably at the ſhrewdueſs of the conjecture, and ſaid, yes.—Genttemen, we 
never find Donagan affecting the leaſt ſecrecy in his ſearches after theſe drops. 
When he went to Dr. Komigmacher he went in company with Tammany, 
who is proved to you to be a man of reputation. Nor is it greatly to be- 
wondered at, gentlemen, that Patrick Donagan fhould be impreſſed with 
an opinion of the power of this medicine to raiſe up ſpirits ; he had heard 
u, probably, much talked of, and he 3 try the experiments 
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We read of very great men who have been under the ſame deluſion, if it is a de- 

lulion; and even Sir Mathew Hale and Dr. Johnſton firmly believed in the exiſt- 
ence of witches and witchcraft. There may be ſomething in the temper and 
diſpoftion of ſome men, which may render them more peculiatly liable to 
ſuch impreſſions than others. Be this as it may, it ſeems to us that this kind 
of evidence is too frivolous to be relied upon to aſſect the lives of the pri- 
ſoners upon ſo ſerious a charge as the preſent. I will examine whether the 
other circumſlances are entitled to more weight. — 


| Gentlemen, is it any proof of a conſpiracy that Donagan lived in the 


houſe of Hauer? Muſt a man neceſſarily ſhare the guilt of the perſcn in 
whoſe houſe he lives? or is he liable to the miſconduct of his landlord ? 
How can he, upon any principle of reaſon, be preſumed to have a know- 


| ledge of all his plots and conſpiracies, all his wicked intentions, from the 


mere cirgumſtance of his living in his houſe, without other proof ? 'Think 
how dangerous a doQtrine this would be! Patrick Donagan is a ſingle man 
he muſt have his home ſomewhere. But if it ſhould unſortunately turn out 
that his landlord has been guilty of murder, he muſt alſo ſhare the guilt of 
his landlord, and be liable to all the diſgraceful conſequences from the mere 
circumſtance of his living under the ſame roof. This is too abſurd to reaſon 
upon. But he has been ſeen to ride backwards and forwards with John 
Hauer. Is there any thing very extraordinary in this? on the other hand, 
is there any thing more common than that an inmate ſhould aſſociate with 
his landlord? will this admit of any concluſion to a ect the innocerce of 
Donagan? if it will, it will be dangerous ever to have been ſeen in com- 
pany with a man, who, as it may afterwards appear, is an abandoned vil- 
lain. But, gentlemen, from ſuch premiſes, no conclulion will follow.— 

But the purchaſe of the powder is next reſorted to, as a circumſtance of 


mighty weight in the caſe of Patrick Donagan. We, on our part, can 


conceive nothing more frivolous and inconcluſive. It was rot until two 
weeks after the murder that this was ever thought of at all. It is now brought 
in, with a view that many little circumſtances taken together, trivial and 
inſignificant in themſelves, ſhould appear to form a great mals of proof. 
But we may eaſily perceive, that even all thoſe little circumſtances actually 
ſand ſeparate and unconnecied with each other, proving nothing; carrying 


ta 


no conviction to the mind. Becauſe Mr. Kapp makes bags of paper re- 
ſembling the one produced to you, though he cannot expreſsly ſwear that 

either the paper or the powder is the ſame which he made and ſold, you 

are to ſuppoſe it to be the ſame, and to preſume that no other man can fold 

an half ſheet of paper in the ſame ſhape. Becauſe he procures his paper 
all from one manufacturer; admitting it to be the ſame ſort, you are to 
preſume no other ſtorekeeper procures paper from the ſame man. Becauſe 
he purchaſes powder from Dubs and Marquedaunt, and the grains of that 
in the papers ſhown have a reſemblance, you are to ſuppoſe he purchaſed 
it of Kapp, though even Mr. Kapp admits that ſtorekeepers about Lebanon 
alſo purchaſe powder from Dubs and Marquedaunt. Becauſe Patrick Don- 

agan, who was accuſtomed to quarry ſtones, purchaſed a ſmall quantity of 
powder two months before the murder, which he might have wanted, and 
have uſed for the purpoſe of a blaſt, you are to ſuppoſe this bag to be the 
ſame, and this. powder the ſame, and that no one elſe could have purchaſe 
ſuch a paper of powder either of Kapp or any other ſtorekeeper. I ſay, you 
muſt of force raiſe all theſe hard preſumptions, or the whole argument built 
upon this poor circumſtance, on the part of the Commonwealth, muſt fall to 
the ground. . Forif you donot at once preſume the whole of them, then it 
becomes the moſt inconclulive, uncertain and unſatisſactory proof in 
nature. | 


Of a piece with the affair of the powder, is the circumſtance of his being 
at the houſe of Logan, when M<*Manus was there with the piſtols. What 
does this prove ? what uſe can be made of it? If you apply it at all, the 
argument will prove too much. What was his conduct there? He was 
peaceable; he did not aſſiſt M. Manus in his oppoſition ; nor did he appear 
to have any thing to do with him. After the oppoſition had reſted, and 
M*<Manus was convinced that Miller was not then acting as a conſtable, 
they became friends again; they drank together. Miller has told us, that he had 
been in company with M<Manus before, at a tavern, drinking, but he thought 
no harm of it. But if this is evidence of a conſpiracy, or a participation 
in the guilt of M<Manus, why not alſo india Miller and Logan? They are 
equally involved in this kind of guilt. In ſhort, gentlemen, ſuch a number 
of ſtrange, trifling and incoherent circumſtances never before were collected 
together to ſupport a charge of this magnitude, and of ſuch ſerious conſe- 
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them KY.) 

. 4 : 

* 898 8 1 
. 


_ a. 
E 


J is ſurther attempted to raiſe a ſuſpicion from the circumſtance of his. 
going to George [llig's. Had he been at Hauer's they would have made it 
a plea to hang him. They would ſtill hang him though he was ten miles 
of; on the fatal night. This is reducing poor Patrick to a miſerable dilem- 
ma. Let him be where he would, he muſt not eſcape. We, gentlemen, 
canſider this as a ſtriking circumſtance in his favour. He appears to have 
had 66 connection with the perpetrators of this murder; nor to have known. 
any thing of the dreadful ſcene that was at that moment about to be acted. 
He was at a diſtance fro.n the place; at the houſe of a reputable inveLen- 
dett man, who is here, and has teſtified in his favour. He flaid there all 
night. It was not a trifling excuſe that carried him there. He had an account 
to ſenile with Mr. Illig, for quarrying lone ; he hal alſo money depaſited 
in his hands, to a conſiderable amount. He had often ſlept there before 3 
be Was well known, and well thought of in the neigwourhood.— In the. 
morning le appeared as unconcerned as uſual ; no marks of a diſturbed 
apil 'guilty mind. Fe accordingly fat down and was writing a letter ta. 
Irelan', when the meſſenger came for him. So ſudden a ſummons upon. 


fo awful an eccaiton, would naturally ſtrike an immediate alarm; my God, 
ſat Patrick, can it be poſſible /—He did not heſitate to obey the ſummons. 
He was not unwilling to undergo the ſtricteſt examination. He aſked Mr. 
Wig for a few lines io certify that he was at his houſe all night, So per- 
ſyaled was Mr. Illig of his innocence, that he went up with him to She» 
ſer's-town, where he was immediately diſcharged. In all this we cany 
not diſcover a ſingle TRA IT of guilt. 


The converſation in the gaol is the laſt circumſtance brought againſt him. 
Certainly what Cox declared can be no evidence againſt Donagan, fur Do- 
nygan exprelsly denies his knowle:ige of any ſecrets, and put him to his de- 
fiance to diſcloſe it. He was inlii.erent to any thing he could ſay, if he only 
altered to the truth. If then this could poſhbly have any operation, it can 
hare an eperation only againſt Cox himſelf. But they appear to have been 
bafty expreſſions, in the heat of liquor, without any meaning. We cannot, 
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however, conjecture what they referred to. It is more than probable, that 
if Cox had any knowledge of criminal matters to aſſect Donagan, in the heat 
of his rage, he would have given it vent. Be that as it may ; it certaimy cat 
have no relation to the matter now before the Court. For you will obſerve; 
gentlemen, that Cox charges him with knocking ſouls out with axes ; it 
could not therefore be the ſecret of this murder. Donagan is not charged as 
a principal in the murder. It is not pretended that he was preſent in the 
houſe of Francis Shitz, or that he was one of thoſe who firuck Francis oft 
the head with the axe. On the contrary it is evident he was not there. 
Whatever this may have meant, therefore, you muſt diſmiſs the circumſtance 
from your minds, as atteQting the preſent caſe, both as to Donagan and Cox. 
Gentlemen, there is a ſtrong mark of the innocence of Patrick Donagan 
When he was diſcharged from the firſt examination at Shæſer's town, he ftill 
continued in the neighborhood. He was taken np a ſecond time and dif 
charged. He ſtill remained, reſting upon the conſciouſneſs of his innocence; 
It was not ti!l three weeks after the murder that he was committed to priſonl 
Hal he been guilty, he had ample time to make his eſcape; and his flight 
wout. have been a ſtrong preſumption of his guilt. But he was not afraid 
to ſubmit to a trial by the laws of this country; well knowing that no evi- 
dence of guilt could ever be brought to aſſect the good character he has hi- 
therto ſupported. He-is now upon that trial, waiting with awful anxiety 
for the verdict you ſhall deliver. 


Let us now conſider, gentlemen, whether the evidence againſt Cox is 
intitled to more weight than that againſt Donagan. There is not one ' wits 
neſs who can ſay that he ever ſaw him inthe neighborhood, or near the houſe 
of Francis Shitz ; or that he had ever been in company with, or had any 
knowledge of John Hauer: they were utter flrangers to each other. The 
whole ſtrength of the evidence againſt him is founded on the converſation at 
Manheim. No circumſtance appears from that to induce a belief that he 
was privy to what was paſſing reſpecting the murder of Shitz. Nothing, 
from any thing that appears, was diſcloſed to Cox at Manheim. Cox him- 
ſelf was deceived, and M- Manus played this trick upon him. We find 
from the evidence of Caffry, that M*Manus would not tell what object 
he had in view, only that he ſhould receive no hari. And when Caffry 
alked Cox the next day, Cox declared he did not know what it was MeManus 
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wanted with them. It is too ſtrong a conjecture, then, to ſuppoſe that 
Cox was at all acquainted with the deteſtable plan of M*Manus. There is 
no ground even for a probable preſumption ; and in the caſe of life, it ought 
to be violent. We ſhall ſee by and by, whether any part of his conduct at 
Geiger's, demonſtrates that he knew any thing of the intention of Charles 
M<Manus. From the teſtimony of Catiry, it was impoſhble that Cox could 
have heard the converſation between Ca ry and M.*Manus. He was walk- 
ing before, a conſiderable diſtance, with Bretz, in a loud converſation, while 
M<Manus and Caffry were walking behind, aad talking extremely low; it 
was a matter between Caffry and M*Manus, with which Cox had no con- 
nection. But his goirg to the houſe of Geiger, on the night of the murder, 
is looked upon as a circumſtance of great moment. We apprehend there 
is the ſame uncertainty in that as in all the other circumſtances. From his 
conduct at the houſe nothing can be gathered which ought, with reaſonable, 
men, to induce a conviction. The going to bed a little before 8 o'clock, 
proves nothing ; neither is it, eſpecially after the fatigues of travelling, an 
unuſual hour. . How can we fairly judge that Cox knew any thing of 
M. Manus's deſigns, from any thing that took place? On the other hand, is 
it not more reaſonable to ſuppoſe, from a fair conſtruction of the evidence, 
that he did not know any thing of it? As to his refuſal to hunt for him ; 
that may be well accounted for from what you have heard he may, and 
actually muſt have ſuppoſed that he had gone after the girls, and that it would 
anſwer no purpoſe to ſearch for him. This accounts for his indifference. 
He had no idea that he was frozen to death, or in the leaſt danger from the 
cold. If, gentlemen, there had been a formed dehgn, how eaſy would it 
have b<c:: to have ſlipped Me M anus out of the chamber window, and not 
let him go down ſtairs with a probability of his being diſcovered, when the 
deſign in ſuch caſe would have been to keep his departure from the houſe, in 
the night, an entire ſecret. Neither would Cox have been ſo unguarded, if 
be had known what Manus had been about, as to have let him into the 
houſe in the preſence and hearing of the Geigers. 


Gentlemen, many parts of the evidence might be 'treated with deſerved 
ridicule, but the ſolemnity of this day, (for the neceſſity of the cafe has 
obliged us to break in upon the Sabbath) forbids my having recourſe to 
any kind of argument that would have the appearance of Jevity. I would. 
not with to treat you with ſo much diſreſpect. 


to 
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I have endeavored to do my duty to my clients; I conceive them to he 


innocent of this charge. They have hitherto ſupported” good :charadQers 
among all who have known them fince they came into this country ; this 
you have from the moſt unexceptionable quarters. If the preſumptions 
were much ſtronger than they are, and yet liable to doubt, this good cha- 
racter would be entitled to have great weight but as the evidence in this 
caſe is, it is n — 

6 % ff 4, 

a that ana for the priſoners, I cndite 
that omiſhon will be ably ſupplied by the gentleman who is to follow me on 
cheir behalf. I am conſident you cannot have much: heſitation as to the ver- 
dict you ſhall give--I have no doubt, gentlemen, but when you return to this 
bal, you will pronounce my clients not guilty If, gentlemen, you ſhould 
convict them, and it ſhould turn out hereafter, that pO RS lt 
— A hey arſe: never » — off1 
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— as Counſel for Patrick Donagan' ad Biancis: 8 Ann, 
An, ib the inveRtigation bf this cauſe, you have heard . a tale, the lighteſt 
wordof which, (in the borrowed language of Mr. Hall, in his opening) muſt 
harrow up your ſouls, freeze every particle of your blood, make your kiiot- 


ted and combined locks to part, and each particular hair to ſtand on end, like 


quills upon the fretful porcupine,” yet your duty is juſtice and not venge- 
ance : though we admit, that this crime is as ted as crimſon, yet it is 
nkither in your power, nor, if it were, is it your duty to make it as white 
as ſnow : though we deplore, as much as any of you, t bloody and inhu- 
man maſſacre which put a period to the innocent and unſpotted life of Francis 
'Shirz, yet my colleagues and myſelf enter our ſolemm proteſl, before God and 
the world, againſt your expiating one murder by the commiſfion of another. 
For we hold it to be a ſelf-evident propoſition, founded in reaſon, and in a 
peculiar manner inforced and conſecrated by our laws, which makes it the 
Principle of your oath of office, to try according to your evidence: that to 


convict theſe men of the offence with which they ſtand charged on any other 


ground than the evidence you have had laid before you here on oath, 
would, in the fight of —_ Judicial murder, 
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aggravated and blacketied by tha crime and fin of wittuland corrupt perjury 
In holding a language of this fort to the (preſent. jury, who are, and wy 
rejoice ia the affurance of it, in the emphatic language of the law, ſuperior to 
every exception z we entertain no apprehenfions, that with them we will 
be liable to the imputation of treating them with difreſpect, or of inſinuating 
a doubt of their diſcharging their preſdnt important duty with all that im+ 
partiality and cool ſolemnity which dignifies public juſtice. The cauſe of it, 
the emphatic, the alarming cauſe, which makes it our duty to declare it with 
all our powers, and yeur duty to bear it with your beftattention, is the ca- 
tamny which the buſy babbling tongue of lying rumour has created and 
given to © the bandy wind which hiſſes all it meets,” to carry, not only into 
th frcets and along the highways, but into every houſe and corner, nay into 
tlie very ears of every man inthe county of Dauphins Men, ſreling as they 
ought at che repetition of ſuch an unprovoked and horrid murder, and judging 
from thoſe impreſſions made by the molt prefudiced,! the maſt exaggerated, 
the moſt inhuman, and the moſt unfounded ſtories, have long ſince prejudged 
this bufineſs ; and the bloody decree has by the public voice gone forth, con- 
figning every one whoſe name has been mentioned as any way ſuſpected, to 
the moſt gnominious death. The cells aud dungeons in which the bodies 
.of theſe unhappy men have been long incarcerated, have been aſſailed by is, 
and the cominual-and torturing whiſper m- —_—_— * ang 
pris: + _— 2 * 
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Fe u us; e 
40 paſs upon their lives and deaths, their ſituation their feelings the grounds 
upon which they rely for that ( good deliverance? which the humanity ofthe 
laws enjoins ſhall be ſolemnly ſupplicated for them from the Great Author uf 
exiſtence, it is a primary duty we owe to them,which we owe to you, which 
we owe to ourſelves, to endeavor to diſpel this miſl of public itlufiong which 
„ eee ee e a aa gy 
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Hicitwhich humanity inſpires $ as men dehrous ob preſerving thatfair cha- 
-yaRer and honeft reputation which renders life happy 4 as men jealous of 
your country's honor and purity in the adminiſtration of its juſtice to perſons 
who are aliens 10 your copltitution- and laws, and ſtrangem deſtitute, of the 
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gympathy of relations and friends in this perilous hour 4 46 men charged, Teh 
the proud and enviable character of citizens, with the inflexible integrity, 
and due adminiſtration of the laws of your country—as jurors, whoſe minds, 
the law declares, ſhould be as white paper, clear from every impreſſion but 
thoſe produced by the progreſs of the buſineſs in Court, and whoſe moſt 
ſole mn duty it is, in the lauguage of your oaths, well and truly to try and 
rue deliverance to make betweeh the Commonwealth and the priſoners you 
have In charge, and a true verdi& to give according to your evidence, to fup= 
preſy every feeling which public prejudice may have excited, to diſcard eve · 
ry ſentiment yo! may have formed before you entered this temple of juſtice, 
and to try the priſoners; who ſtand before God and you, on their deliver- 
ance for their lives or deaths, according to yout evidence. On the part of 
the priſoners, altho? we aſk no favours, we conceive it to be our buſineſs to 
remind you of what will be very grateful to your feelings in diſcharging that 
duty which is .impoſed on you of directing and governing this “ ſtriſe of 
ftorms,? this earthquake of human paſſions, that the law enjoins, what your 
humanity would diclate tö you, to adniiniſter juſtice in mercy. Theſe men» 
ſtand charged with counſelling, procuring and abetting the murder of Fran- 
cis Shits. The charge iiſelf implies, the indictment expreſsly charges and 
pledges the profecutors to prove, in order to ſupport the acouſation againſt 
them, that they had a perfect knowledge of the defigns of thoſe who com- 
Mittec the murder 3 that they concurred in them, and wilſully contributed 
their aid and aſſiſtance in carrying them into efte&. 'Fhis knowledge, then, 
is the 61T of the preſent bufineſs—Tt is the eſſence of the charge. Actions 
in themſelves injurious, unteſs accompanied with evi} intentions. in the per- 
fon committing them, induce no guilt, conſtitute no offence. The death- 
doing firokes of the maniac, and the writhing torture infliated by the fool, fall 
harmleſs at their ſeet. The thouſand ſhocks which fleſh is heir ro, though 
they wring the heart, and ſaffuſethe eye of humarit y, yet where they reſult 
from misfortune or chance, ignorance or miſtake, in the proſeention of that: 
which is not unlawful, they draw after them no crime. If, therefore, in 
the diſeuſſion of this caufe, you ſhould be of opinion, that any of the actiona 
of either of thefe men, were either intimately of remotely implicated in 
dus tranſaQion 3 if you ſhould think them not ſo intended, and that their 
wills did not concur ; or umleſs you are fully ſatisfied that they were for 
laten ded, and that their wills did concur, a is your bounden duiy ta refuls 
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them ary influence in this cauſe. Before I proceed to a particular inveſli- 
gation of the teſlimony adduced in ſupport, of the charge, permit me tomake 
a few obſervations tending to ſhow what ſort of evidence (where the fact itſelf 
| is not proved) the law requires to eſtabliſh the charge of wilful and deliberate, 


murder. It muſt be admitted, that the teſtimony is preſumptive only. The 


queſtion, is, what ſort of character that preſumptive evidence muſt have, 
which the law looks upon to be ſufficient to eſtabliſh the commiſſion of a 


capital crime. On behalf of the priſonere, I contend it muſt be violent, and 
ſuch as neceſſarily concludes to the eſtabliſhment of the fact at the ſame time 


that it excludes all and every other way of accounting for it. Probable, 
preſumptions, although allowed a degree of weight in the ſcale of evidence, 
when applies to the inveſtigation of the civil concerns of men, is never per- 
mitted to influence the beam, even the duſt of the balance, when the great and; 


all-important queſtion of life and death is ſuſpended in the ſcales. Every 


thing which is ſubject to doubt and conjecture ſinks out of ſight. Nay, every 
thing which is plauſible and even probable in this ſolemn enquiry, becomes 
lighter than air, and . leaves not a trace behind.” A violent preſumption 
is defined to be where circumſlances are proved that do neceſlarily attend the: 


commithon of the fact charged, G. L. E. 160. Loſt's Ed. of Gibb. gog.. 


2 Bac. abr. 311. Nothing ſurniſhes a violent preſumption of a fact, which 
leaves it open to be accounted for in any other way. The crime is the ſub" 
ſtance ; circumſtances which amount to proof of the commiſhon of it muſt 
be its ſhacow. In ſhort, gentlemen of the jury, in the language of Lord 
Coke, the evidence to convict a priſoner (of a capital crime) ſhould be ſo 
manifeſt, that it cannot be contradicted.“ 3 Inſt. 137. Life being the imme- 


diate gift of God to man, to deprive him of it by human inſtitutions, requires 


the moſt in liſputable evidence of his having forſeited it. Relying with con- 
fidence on this principle, as the touchſtone furniſhed by reaſon as well as by 
law, by which conſcientious jurymen ought and will try the evidence of guilt 
laid before them on a charge ſo all-important to the priſoners in the bar, I 
aſk your indulgence while I lay before you thoſe obſervations which occur 
to me on the teſtimony ; in which I hope to make it appear, that the teſti- 
mony relied upon does not afford violent and manifeſt evidence of guilt ; that 
on afair conſtruction, it does not even furniſh any degree of probability of 
the priſoners being concerned; but on the contrary, loſes itſelf in doubt, 
conjecture and uncertainty. As the evidence againſt the two priſoners is. 
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eſſentially diſſerent, it becomes a matter of neceſſity, to conſider their caſes: 
ſeparately, as far as the teſtimony divides itſelf. My colleagues having firſk 
conſidered the caſe of Patrick Donagan, I ſhall take the liberty of firſt aſk-. 
ing your attention to the charge againſt Francis Cox. 'The evidence of his 
guilt is alleged to ariſe out of his conduct at Manheim—at the houſe of 
Geiger, and in priſon. The jury will readily perceive the difficulty the 
counſel for the priſoners are ſubjected to in the preſent diſcuſſion, as the gen- 
tlemen concerned for the proſecution have decline (though recommended 


to them by the court) to ſpeak alternately ; by which the huge maſs of proof 


is thrown before us without arrangement, comment or application. This 
awkward ſituation will, I hope, in ſome degree, furniſh an apology for the want 
of that order and pertinency which I fear will appear fo viſible in the obſer- 
rations it falls to me to make. I will firſt endeavor to ſhow that there is no 
evidence, much leſs manifeſt evidence, to prove that Cox heard and underſtood 
what paſſed between M. Manus and Caftry, and of courſe that he was not 
privy to M*Manus's defigns ; and ſecondly, ſuppoſing, tho? not admitting, 
that if he did hear and underſtand every word of it, though it might furniſh 
grounds for doubt and conjecture, yet it would not amount to the proof 
required by law to convict the priſoner. The circumſtances which will 
probably be relied on as diſcloſed at Manheim, as evincing Francis Cox's 
knowledge of M*Manus's propoſal and deſigns, are, that they were acquain*- 
ed—that Cox firſt applied to Caffry—that he probably heard it when made 
to Caffry—and that Cox a day or two after aſked Caſſry if he would do what 
they or we (the witneſs don't recollect which expreſſion) were talking about 
before. That Cox was acquainted with M*Manus, as men in their ſituation 
in life, who lire in the ſame neighborhood, and particularly in 
ſmall villages, ſuch as Manheim is; can be no ground of ſurpriſe or appre— 
henſion. But its intended weight in the preſent inquiry, muft be by way of 
introduction, to give a ſort of colouring to the other (lender circumſtances ' 
urged in this cauſe, as evidencing in this poor fellow,“ a heart regardleſs of 
ſocial duty and fatally bent upon miſchief.” 


We admit Cox applied to Caſſry, but deny that the manner of the appli- 
cation or the converſation evince any bad intentions, but merely ſhow (what 
he has much cauſe to regret) that he was the dupe of the artful] M*Manus. 
It was in open day, at a public ſhop on the main ſtreet, where Cafiry was a 
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mere journeyman, without any authority, in which be tells him openly, 
without any diſguiſe, he had ſomething to ſay to him, and on being inform - 
ed by Caſtry he had no i time txen, but would call at his houſe : Cox, unlike 
# man hot on the ſcent of blood, diſcovers no impatience, betrays no dif+ 
appointment, 'ſhows no anxiety. ' This openneſs of condadt—this ingifers 
ence of manner, inſtead of diſcovering a mind intent on planning miſchief} 
ſhows a ſoul fuperior to, and freed from thoſe impulfes which conſtantly en- 
circle the guilty mind. If he had the knowledge the gentlemen impute to 
Rim, and the feelings inſeparably connected with it, is it poſhble to believe 
Fiat his conduct would have been thus open, thus public, when ſo eaſy 
an opportunity of intercourſe with Caffry, without the -interven- 
tioti of a human eye or ear, could be obtained? Indeed, 
w every unprejudiced man, ſuch a line of conduct purfued by Cox, 
muſt ſhow that M<Manus never truſted him with the ſecret 5 or why, at the 
very time that M*Manus was planning the means of avoiding detection: 
ſhould ht thus have leſt uncovered and totally expoſed his firſt meaſures, 
which it was important for him to concealz confidering the peculiatly deti- 
tate ſituation into which he was about to bring Cox, to be of ſervice to him 
itt the day of trial? The fact evidently was, that Cox, totally ignorant of 
M<Manus's deligns, acting from very fooliſh, but honeſt motives, , having 
no inducement to ſecrecy, neither thought of, nor uſed any concealment 
or diſguiſe. Accordingly we find, if fo plain a reſult could ſtand in need of 
confirmation, the ſame uniform diſregard of, and indiffererice to the publicity 
ef the buſineſs by Cox z while the very reverſe in the cafe of MManus.— 
Thus, when Caſſry called at Cox's in the afternoom, found him engaged 
with the referees about the law ſuit, emjuired of him what he wanted with 
bim, Cox at once anſwers him openly, he could not tell him till that buſineſs 
was ſettled. Could Cox have apprehended any harm, to reſult from what 
be ſpoke of thus openly, thus publicly, and in caſe it was evil, thus unguard- 
crlly ? Surely not, unleſs you believe him to be a fool, or a madman. Such 
conduci would be like that of a man having committed murder, going into the 
fireers and highways, nay, even to the very houſe top and proclaiming it.— 
85 little did poor Cox concern himſelf about this murdering ſcheme of which 
the gentlemen would have him ſo full, that this law ſuit had driven it ſo in- 
rely ont of his head, that he did not remember to mention it to Caffery that 
night. How different is the conduct of M*Manus, who really had evil de- 
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figns to plan and execute - when he comes to ſound: Caſſry and to gain hip 
agency he embraces the unſuſpicious epportunity of their walking from the 
Juſtice's —ſeparates him to himſc!f—makes the propoſal, and canverſes on the 
ſubject in that low tone of voice, calculated to exclude all hearing and under- 
ſtanding pf what tliey were talking about, by Bretz and Cox who were be · 
fore. Here then you have a plain line of diſtinction between the conduR 
of a man who had plans and deſigns of evil to eſſect, and a man who had 
Dong, acling from tie impulſe of the moment. The one is artful, covered 
ana deſigning, the other is blunt, open and indifferent. Notwithfianding the 
evidence for the proſecution has proved that the propoſal of. M Manus to 
Caliry was mage to him when they were walking by themſelves, at leaſt a 
rod behind Bretz 'and,Cox—that it was ſpoken ina low tone of voice, evi- 
tlently deſigned to exclude Bretz and Cox from hearing—that at the time it 
was ſpoken Bretz and Cox were talking as loud as people uſually do in 


diſcourſe with each other I fay notwithſtanling all this, added to the other 


evidence which I have pointed out, of Cox not being let iuto the ſecret by 
M Magus, will it fill be contended that it is probable, nay more, that it is & 
ven poilible, that it was not only heard by Cox but fo heard as to be ander- 
Hood by him? And ſurely the expreſſion uſed by Cox, a'day or two aſten, 
40 Caffry, when he aſked him if he would do what they or we were talking 
about before, gives no aid to the extravagant ſuppolition of Cox kaving beard 
and underfiood what was ſaid by M*Manus. Inthe firſt place, the expref- 
Gon is ſo equivocal as to leave its import a matter of doubt and conje ure, 
on which ground this jury is bound to refuſe it any weight againſt the life of 
this man. In the fecond place taking it in its ſtrongeſt ſenſe againſt him (in 
-which ſenſe I contend it cannot legally be taken) it only implies that he thoit 
-he knew what they. had been talking about, but in what way he got his in- 
formation. by over hearing them, or by .M*Manus's telling him ſomething, 
but what that ſomething was, whether that he was going to kill the Shitz's, 
er, what is far more likely, that he was going to run away with fome rich 
beireſs, is left utterly in the dark. In the third place we contend it related to 
ſome fooliſh ſtory which the art of M. Manus had impoſed on the ignorant 
credulity of Cox, which he ſuppoſed he had mentioned to Caffry, in which 
cafe the expreſhon © we were talking of before” would be exactly appropriat- 
ed. But fourthly, this equivocal expreſſion and the propoſition it was brought 
ſocward to ſupport, is not left to reſt upon conſtruttion, for we have the ex« 
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pteſs declaration of the man himſelf (and all he ſaid muſt be taken together) 


in anſwer to the queſtion put to him by n! if he knew what it was 
that he did not. 


Ebe fair reſult ol this ana the a at Manheim, I ſubmit 
with confidence to you, is, that it is not proved that Francis Cox-was privy 
to, or knew of the evil deſigns of M. Manus, or that he heard and underſtood 
what paſſed between M<Manus and Caffry; but that, as far as a fair con- 
ſtruction of their words and actions, which are the only grounds from which 
' you can judge, go, we are warranted to ſay, he did not know his defigtis 
and intentions, and that he did not hear and underſtand what paſſed between 

M<Manus and Caffry. But ſuppoſing, though not admitting, that it was 
in full proof, that Cox was ſtanding by and diſtinaly heard and underſtood 
every thing which paſſed between M*Manus and Calfry, I would contend 
with great ſubmiſlion before this Court and J ury, that ĩt does not amount to 
proof of any evil intention imputable to Cox, and much leſs any imputat ion 
of participating in the perpetration of that inhuman and murd*rous crime with 
Which he ſtands charged. Here then at once to reveal the nothingneſs of 
this propoſition which the gentlemen conlider as all in all in the evidence 
they have offered ; it ſtates no object; it makes known no ſcheme; it pro- 
poſes no end to be eſiected; a: whiſper of murder is not heard in it; 2 
hint of any ſpecific crime is not to be gathered from it; but, on the con- 
trary, it is accompanied with an expreſs. declaration, in anſwer to Caffry'%s 
"enquiry, in the language of the witneſs, that . it would not hurt him at all.“ 
It is true it is accompanied with the common mummery of impoſitioa, a 
refuſal to tell till the oath of ſecrecy was impoſed and that they were then to 
wallow in wealth by which the artful and deſigning in all ages and all coun- 
tries firſt excite the vacant curioſity, and then pervert the folly, weakneſs 
and credulity of mankind, to ſerve their fraudulent and many times their 
wicked and bloody purpoſes. Permit me to aſk any of you, if you had 
heard this propoſal made before this bloody. tragedy was acted, if you would 
have diſcovered from it that ſcent for human blood, with which it is now 
ſaid to be ſo rank, ſince the horrid fact has happened? Surely not. In the 
wide field of conjecture you would in all probability have conſidered it as 
an attempt at ſoine impoſture to acquire gain, which would be ridiculous 
in the eyes of every one but thoſe who were impoling, or impoſed on, by 
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Tat it was a ſcheme of wilful murder, would be the laſt ſuſpicion 
which would have entered the heart of any man whoſe wonted meals were 
not ſerved with human blood. "OY 


Remember, gentlemen, I now ſpeak of what you would have thought of 
this propoſition at the time it was made, when the peaceful ſecurity of Fran- 
cis Shitz's houſe had not been violated ; when midnight repoſe had not in- 
vited murder; when innocent blood had not been unprovokedly, inhuman- 
ly and moſt barbarouſly fpilt : In ſhort, gentlemen, at a time when you were 
fully poſſeſſed of yourſelves, cool in your deliberations and unbiaffed in yout 
judgments. How then can you impute to this man a knowledge of M*Ma- 
nus's intention to commit this crime, from a propoſition which in itſelf 
contains no intimation, expreſs or implied, that any ſuch crime was to be 
committed? Todo ſo, would be to convict, not only without violent, with- 
out manifeſt proof, which the law enjoins you to require; but without any 
proof whatſoever. I therefore conclude on this head that if Francis Cox 
heard and fully underſtood what M*Manus ſaid to Caffry, (which is the ut- 
moſt the gentlemen can contend for), that it would furniſh no rational 
ground to believe that Cox was privy to and knew ofthedefigns of M<Manus, 
nuch leſs would it furniſh that violent preſumption, that manifeſt proof, 
which cannot be contradicted and which it is your bounden duty to require. 
Permit me now to paſs from this ground work of the charge to the firſt ſtage 
in the ſuperſtruQure vhichis attempted to be raiſe] upon it, and enquire whether 
there is not the ſame want of proof; the ſame preſumptive evidence of Cox 
being the dupe of M. Manus; and the ſame doubt and conjecture hanging 
round the evidence taken in its greateſt latitude, againſt the priſoner. Cox 
went with M. Manus to Geiger's the day before the murder was committed, 
and ſlept there that night. This I confeſs' is a main and conneRting link 
in the chain of the evidence, and if it had been preceded by plain and man- 
ifeſt proof, which could not have been doubted or contradicted, of Cox being 
privy to the deſigns of M*Manus, and followed by like plain and manifeſt 
indications of Cox endeavoring to conceal the defigns, and cover the con- 
duct of M. Manus from detection, it would have furniſhed ſtrong grounds to 
call upon the jury for their moſt ſerious and ſolemn confideration, to ſay 
whether they did not amount to that violent preſumption, that manifeſt proof, 
which would juſlify them in „„ But diveſted of theſe eſ· 
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ſential ingredients ic is reconcileable in Cox's total ignorance of M- Manus! 
deſigns, and in its ſtrongeſt application againſt rue priſoner, terminates in 
that wile ſield of doubt, conjecture and uncertainty, that no uuaane man 
would conſider himſelf exempt from the imputation oi cruelty, were he 10 
deſtroy, on the ſtrength of it, the life of a ſſi arrow, let alone that of a fellow 
creature. . Indeed, ſlender as it is in itſelf, it is attended with cucumſtances 
which derogate from its weight. Me Manus had worked an!] was acquainted 
in that neighbourhoo. ; had previouſly. borrow ed Geiger's ſaddle, and bad 
the |:lauſible pretext of returning it, to hold out io Cox, to diſguiſe his real 
object, at the ſame time that he wrought on his eaſy credulity or compani- 
onable diſpoſition toaccompany him. When they were there in a way ſo 
ealily accounted for from the circumſtances, to hear the witneſſes detail- 
ing with ſo much emphaſis, that M“ Manus got his boots drawn and left them 
down ſtairs though the landlord offered, flippers without being aſked for 
them; that Cox went up to bed with his ſhoes on; though the witneſs tells you 
on his croſs examination, that he never gives ſlippers to men with ſhoes, that 
they went to bed ſo early, though it was juſt eight o'clock, an] the other 
travellers went about five minutes after, that they, ſlept together—though it 
was expreſſly enjoined by the landlord : no diſpaſſionate man can wink ſo 
hard as nat to ſee that they are ſpeaking ſrom theirſeelings and not from that 
cou] recoll;Rion, and unbiaſle i judgment, which ougit to influence them, — 

This will readily excuſe meto you for paſſing over unnoticed a great deal of 
that very litile matter which fell from the wincfſes and coming to the tew 
circumilances which can be pretended to influence this cauſe, Theſe conſiſt 
of M. Manus's taking Cox's handkerchief and ſhoes, of Cox's conduct on the 
Ci:lerent occaſions he was applied to by Geiger—his pretending to ſearch in 
the language of the witneſſes, when he did get up, and his conduct when Me. 
Manus returned. As to M*Manus having taken the handkerchief and ſhoes, 
there is no evidence to ſhow Cox conſented to, or ever knew of his having 
taken the ſhoes (and the taking of the handkerchief he told kim{c}f,) without 
which it cannot aſſume even the ſhadow of teflimony : and if it had appeared 
he did conſent to his taking them, there could be no crime in it, without he 
alſo knew what was his intentions in taking them. So that, for you to give 
any weigat to this circumſtance, you muſt preſume without any proof of it, 


that he did coafſent to lis taking ien, and that he knew what they were 
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taken for, directly contrary to that preſumption the law and humanity make 
jt your ſacred duty to make, in favor of the innocence of the priſoner. But 
we are told that his indJiiference on the firſt enquiry of Geiger reſſ ecting 
M< Manus, and his backwardneſs in getting up when rep eateuly ſpoken to by 
him, with his pretending to hunt when he did get up, all ſhow him privy 
to M*Manus's deſigns, and that he knew where he was—that while every 
one elſe was agitated and alarme:!, he was calm and inditierent. I agree, 
that as the tree is known by its fruit, it is a fair rule where a man's actions aro 
unequivocal, to judge of his conduct by them. On the preſent occaſion, 
I utterly deny that the actions of Francis Cox, which are relied on as coin- 
ciding with the ſentiments of his mind, are of that kind which authorize any 
unbiaſſed man in making the concluſion theſe witneſſes do. In the firſt place, 


they do not ſpeak a direct, plain and manifeſt language, which they ought to 
do to warrant an inference ſo highly penal ; but on the contrary, taken in 
their ſtrongeſt light, Jepend on ſuch a variery of circumſlances, that their re- 
ſult muſt be theſ ubject of doubt, conjecture and uncertainty. 


When Geiger firſt went up to ſee if MManus had returned to bed, ho- 
found Cox awake, who, on his enquiring, told him what M*Manus ſaid 
was the occaſion of his going out. In this, then, there was ſurely no ground 
of ſuſpicion ; but the contrary, as Cox, who, on the gentleman's principles, 
would have been very deeply intereſted in making it be believed, that he was 
alleep when M*Manus went out, aſſecis no diſguiſe, does not, in the languaga 
of the witneſs, pretend to be aſteep, though it might have been done without 
ſuſpicion, but tells him he had taken his handkerchief. After Geiger had 
been again ſent out by his wife had hunted without efte—-he returns, goes. 
up to Cox again, who, he ſays, pretended then to be aſleep, wakes him, 
an I tells him he wants him to get up and help to hunt, which Cox refuſes, 
faying he ſuppoſed M- Manus had gone after the girls. Why ſhould Cox 
now pretend to be aſleep, when it could anſwer him no purpoſe, aker he 
was awake the firſt time, when his pretending to be aſleep and impoſing tha: 
diſguiſe on Geiger, would have been all in all ta him? He had walked and 
rode alternately from Manheim that day—it was at leaſt, if not paſt the uſua}- 
hour of ſl-eping—a conſiderable interval muſt neceſſarily have been ſpent by 
Geiger in hunting, added to the want of motive to pretend ſleep, fully efta« 
bliſhes a ſtrong probability that he was —_— ſleeping, and that Geigerꝰt 
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ſuſpicion that he was pretending, was conjured up by his own alarmed and 
frightened feelings. As to his not getting up, and the ſuppoſition he made 
as to M*Manus's abſence, they appear to me to be the reſult of his ſitua- 
tion, fatigued and fleepy, and a firmneſs of mind, not liable to be alarmed 
with the ſtranger's ſtory of a young Iriſhman, full of fleſh and blood, being 
frozen in a neighborhood, thickly ſettled, in which he was well known: 
He muſt have been a ſtrange compound of weakneſs and credulity, who, 
not appriſed of M<Manus's deſigns, could in Cox's ſituation have been in- 
duced to comply with Geiger's requeſt. But it is alleged, that after the third 
hunt—aſfter he had alarmed the neighbors, when Geiger rouſed the Jerſey- 
men, and was about leaving one of them to watch Cox, that he got up, went 
out with them and pretended to ſearch, but was not in earneſt. From the 
account Geiger and wife have given of their own feelings, it is apparent that 
every one who DID not feel and ad like them, would appear to their agitat- 
ed minds, to be pretending not to be in earneſt ; becauſe Cox is indifferent, 
cool and compoſed, they conclude him criminal—becauſe he is not agitated, 
forward and buſtling in the ſearch, they ſuppoſe him pretending : and it is 
theſe apprehenſions and appearances they have been giving you for evidence, 
in the place of what you ought to have had laid before you, the undiſguiſed 
fats, and the cool, unbiafſed obſervations made on the facts at the time. 
That Cox did not act that part, we readily admit; but that he acted under 
any diſguiſe, we deny to be a fair deduction from his conduct, taken in parts 
or collectively. One would have ſuppoſed, that when Cox found Me Manus 
out at the door, and came down and opened the door in which Geiger and 
wiſe, and the Jerſeymen were, and told them M Manus was flanding out” 
| fide wanting to come in, that even the hot ſcent theſe witneſſes had, would 
not have been able to diſcover any evidence of guilt in it, and yet it is a made 
a main prop of this proſecution, that when Cox opened the door after 
this, that no one ſaw M“ Manus, as they went ſtraight up to bed. And why 
did they not one and all of them ſee him? Was it Cox's fault? Or did they 
ſuppoſe; when Cox threw open the door, informed them M- Manus was at 
the outer door, and thus gave them an opportunity of meeting him, ſeeing 
and inſpecting him, that he was only pretending, and that he was not in 
earneſt ? It would ſurely have beena very Iriſh way of pretending, 
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But I contend that the whole of Francis Cox's conduct at Geiger's, 
on fair conſtruction of it, ſpeaks a language directly the reverſe of that 
which the witneſſes and the proſecution impute to it. That inſtead of its 
evidencing a knowledge in Cox of M*Manus's bloody intentions, and that 
he was then gone to carry them into execution, it ſhows, as far as it proves 
any thing, that Cox was totally ignorant of M*Manus's defigns ; that he 
was duped by him, and that he had no apprehenſions that any evil was 
tranſacting. If Cox had been really an accomplice with M. Manus, his firſt 
object would have been to have watched the feelings, and acted up to the 
wiſhes cf Geiger and his wife, in all his movements, as the ſureſt means of 
avoiding their ſuſpicion, and working out his own ſafety, at leaſt, if not that 
of his companion, He would have been put immediately on his guard, by 
the open diſcovery made by Geiger and his wife of M*Manus, when he went 
out, and which Cox muſt have been fully appriſed of, as the converſation 
which took place, was continued and loud on the part of Geiger and his 
wife, within hearing. He would therefore have been fully prepared to have 
acted his part in the ſcenes which took place between him and Geiger, by 
being aſleep, inſtead of being awake, when Geiger came firſt up—by feeling 
as Geiger felt, inſtead of ſhowing that indiſſerence he diſcovered on being 
told of the alarm—by ſhowing that ready forwardneſs which Geiger's per- 
turbation ſuggeſted, inſtead ofthat cold refuſal with which he met the preſſing 
intreaties of Geiger by hunting with that buſlling activity and zeal, which 
would have gone hand in hand with Geiger, inſtead of doing it in that ſaun- 
tering careleſs way, which led Geiger to think he waspretending—that he was 
not in earneſt—by carefully remaining up with them in the houſe after the 
ſearch was given over, watching their movements, and keeping pace with 
their ſentiments, inſtead of croſſing them in their conjeQures, lighting them 
in their anxieties—returning to bed with his wonted unconcern, leaving 
them to brood over their own uneaſineſs and diſtraction , to his almoſt uncer- 
tain ruin as well as that of his companion. 'To me it appears impoſſible to 
reconcile Cox's conduct in being awake—in recogniling M*Manus going out 
—in telling about the handkerchief and not of the ſhoes—in being ſo indifferent 
—in refuſing to riſe—in being ſo at croſs purpoſes with the feelings of Geiger, 
to the plaineſt principles of common ſenſe, if you ſuppofe him to be privy to 
the deſigns of M*Manus, whereas, in ſuppoſing him the dupe and tool of 
M-«Manus, ignorant of his intentions, his conduct is the natural reſult of 
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Lis ſ tuation, his want of motives, his openneſs and his irmneſs of charaqer, 
which woull call for no concealment, could fan] in need of no dif, 
guiſe. At the time that I conten and hope I have ſhown, that Cox's 
conduct may much more reaſonably be referre] to a want of motives and a 
total ignorance of the evil Celigns of Manus, than to his being an ac- 
aomplice with him, ploying the part alhjgne ] him in this horrid drama, yet it 
does not firike me that the conduct on which we comment is entitled to that 
ſettled, marked che racer which can furniſh a concluſive injerepce either way. 
Sure, I am, that it is enough for us to ſhow that it is problematical in a 
caſe where law and reaſon join in ſaying that the evidence to convict ſhould 
not only be manifeſt, but ſo maniſeſi that it coulu not be contrauiaed 


We hare gone ſurther, and ſhown that when weighe!] in ſcales equally poiſ- 
ed, ou” inferences j; reponderate. The deduction then which I draw from this 
head of the teſtimony is, that there does not exiſt any grounds from which 
a violent preſum, tion neceſſarily implicatiag Francis Cox in this inhuman 
tragely can be drawn, but on the contrary ſo far as the teſtimony is operative, 
it eſlabliſnes a ſtrong probability that he was a mere dupe, ignorantly led in- 
10 his preſent critical ſituation by the artifice of Al Manus, and conſequent- 
I7 that it can give no ſuoport to the tottering foundation formed out of the 
t-2nſaQtion at Manheim. As to the unmeaning ſtupid ſtory of Cox when in- 
tox cated, abuſed and cliagrined, which compoſed the third opening of the 
gentlemen, and which was "7ept in referve (though known to idem long 
before) till every thing elſe was exhauſted, as it pretends to incul;ate Pat. 
Donapan, I ſhall, to avo! 1 re, etition, defer the conſideration of it till I arrive 
2t that period of this cauſe, en I can with propriety, conſider its force a- 
gainlt both, | 

Permit me to ſyi'cit your attention to t'a* 7, tem of evidence lui befory 
vou againfl Pat, Donagan, which the gentleman who ojpene! on volwa;; 
of the Com nonwenlth, ſlate] to be fo point blink, tat t vices 
trinly bring him to the pailows, I truſt, beſore It C.., i be ale t 
convince you, that inſlead of it being point blank againſt the rief, it has 
in reality no Point, an that even its colouring is all borrowed from that 
celuſ on ant prejntice, which has ſo generally ſeitled on the |; wolic mind, 
To dif. el this illuſion from ine entent and honeſt minds, requires nothing 


more than a canuid diſeuiilon of the grounds of charge whica ariſe out oi 


E 


He evi ence. Theſe reſolve themſelves into fix points : 1ſt. That Pat. 
Donagan was an inmate at Hauer's about a year previouſly to this mourn- 
ful catatiro;he—was often in company and intimate with him. 2dly. That 
he applied for the wie lerkomme drops repeate ly to diſſerent perſons, both 
in company with Lauer an] alone, diſcovere.| a peculiar anxiety to get 
them, 6./cring at di erent times, twenty, thirty, and fifty pounds for a gill 3 
aui at one time he and Lauer ſaid they muſt be had, if they coſl. five hun- 
dre or a thouſan pound, for the purpoſe (as the gentleman ſtated in kis o- 
Jening ait1ony") there is not a particle of proof of it) of poiſoning the 
Shitz's. 3 y. Thu Pat. Donagan the latter end of October or beginning of 
Neve:muer, prece.ling tile murder, bought half CEE of powder of George 
Kapp, wio thinks the bag and powder found after the murder at Shitz's, are 
the ſame lie ſol d Donagan, though neither had any mask. 4thly. Pat. was 


at Logan's, iu com any with M. Manus, when the latter had a warrant againſt | 


hin, went armed to keep oT the conſiavle, an then Uiceatened Jacob Miller 
who came there, if lie came near, apprehending him to have the warrants 
Ichly. Ia the language in which it was opened, that he had the precaution 
to leave Hauerꝰs ani {lcep at a neighbour's, where he inſ ſted on having a per- 
fon to ſleep with him, though he never did fo before when he ſlept there.— 
Gtiily, What paſſeuin priſon. 


To aſſiſt you in forming a juſt eſtimate of them, I ſhall conſider them firſt 
in liv ĩ du ally, an i then collectively. That Pat. Donagan ſhould have ever had 
his home at the houſe of John Hauer, has been emphatically his misfortune 
but it is neither a crime, nor any evi lence of a cdme. Men in low life, obliged 
to make their livelihood by the fweat of their brow, and forced to make 
their homes at places which ſuit their buſineſs, very ſeldom have much 
choice in fixing themſelves. The buſineſs is neither profitable, accommo- 
dating, nor agreeable, to perſons in reſgectable circumtinces. This claſs of 
people are, therefore, neceſſitated to make-ſhifts, and accept of ſuch places 
as oſler. Sufhciently hard is the con lition of ſuch men, without wantonly 
imputing to them the vices and crimes of thoſe with whom they ſo ſparing- 
ly relide. Patrick Donagan's duty and inclination to purſue the unwearied 
toil of honeſt induſtry, left him little time to ſaunter away at Hauer's. — 
The buſineſs of lone quarrying, and race digging, which he purſued in diſſe- 
reat and diſtant parts of the country, made his ortivary returns to Haver's 
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much leſs frequent than that of common inmates who uſually eonfine theit 
purſuits to the neighbourhood, 


Hence, opportunities for contracting intimacies and attachments, and 
forming confederacies, muſt have been rare indeed. Much leſs would it be 
in his power to diſcover the character and conduct of Hauer, and his 
houſehold. But, it is ſaid, that Patrick kept company, and was on'terms 
of intimacy with him. This would be the fair reſult of prudence and diſ- 
cretion. For ſtrange and untoward indeed muſt be the conduct of that man, 
who would flight the ordinary relations of intercourſe, which ſubfiſt between 

an inmate and his landlord, Such civilities evidence no attachment, much 
leſs any confederacy. It is true, Peter Shitz mentioned that whenever he came 
to Hauer's, when Donagan was there, Donagan and Hauer went out and 
vrhiſpered ſomething. No man has leſs diſpoſition to remark on the conduct 
and evidence of this young man than J have, yet as to this part of his teſ- 
timony, it is in all probability more the reſult of ſubſequent feelings, than of 
obſervation made at the time, and to any one who has heard the fiery ordeal 
he has paſſed through, it will not be thought ſtrange, that things in them- 
ſelves the moſt indiferent, ſhould appear to him magnified into a ſubje of. 
well founded ſuſpicion. It would be firange indeed, if men bent on his de- 


ſtruction, ſhould in this very ſuſpicious manner be concerting the means of 


ellecting it under his very eye, when nothing could exiſt which induced ſuch 
a bare faced neceſſity. I for my part, cannot entertain ſo mean an opinion 
of the underſtanding of my client, as to believe that if he had been a perſon 
deſtined to act a part in this tragical drama, he would have hazarded marring 
the plot by ſuch undiſguiſed and ſuſpicious appearances ; at all events, it is 


no evidence, as it is perfectly unknown what was the object of it; and you 


are not at liberty to conjecture about it. If you were, the probability is, 


from the manner in which it was done, that it related to ſomething no way 


connected with this buſineſs and perfetly innocent in itſelf. 


The ſecond ground is conſidered as a main prop in this proſecution, and 
has been introduced with all that diſplay, which was neceſſary to give it its 


full impreſſion. I truſt, however, it will be a very eaſy matter, in the favor- | 


ite language of the public proſecutor, © to knockaway the blocks? on which 
this prop is raiſed, and lay the hollow and viſionary fabric proſtrate and 
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dnemilefs at this unfortunate man's feet, That Patrick Donagan did apply 
for and ſearch aſter the wiederkomme dro: s, with an anxiety and zeal, 


bor ering on enthuſiaſm, an] with a cre lulity commenſurate with its my{- 
terious virtue, was acknowle.)ge | by him on his firſt examination, and would 


never be denied by him in any fituation ; but that he entertaĩne i evil deſigns 
in ſo doing, or harbored a thong'1t of injury or preju lice to any one by it, : 


we utterly deny. On this we take ifſ.te and call on the gentlemen for their 


proofs. Tie affirmative lies with them, and it is their bounden duty to 


prove it. Nothing can be taken for granted if the i inquiry involved in it the 
value of a cent only; much leſs can it be when the life of this man is ſtaked 
on the iſſue. I then call upon the gentlemen to ſhow, to point out to you, 


to lay their finger on that part of the evilence which proves that this man 


ha! bad intentions; that the object for which he was getting theſe dro s 


was evil. To prove to you that the evidence does not contain any ſuch ' 
proof, and that, on a fair conſtruction, it carries with it a contrary preſump- 
tion, permit me to conſider it as ſtated to you by Doctors Stauſe, Orn- 
dorf and Kconigmaker, As the facts related are freſh upon your min/'s, 1 


ſha!l not trouble you with repeating them, but refer myſelf entirely to you 


for the pertinency and propriety of my obſervations upon them. By a re- | 


currence to theſe gentlemen's teſtimony you will find the grounds of accuſa- 


tion reſolve themſelves into the following particulars. That Hauer was con- 
cerned ; that they were ſought after by Donagan with great anxiety ; that 
be actually o lere l fiſty pounds for a gill, and declared they muſt be had 


if they coſt a thouſand pounds; that he was hurt and very angry at Orn- 


dorf's not getting them; that when aſked if they were going to try projects 
with them, he ſaid, yes; that they were the colour of lau''anum ; that they 


had got them before, but they were not ſtrong enough. I ſhall confider their 
weight, and point out the concurrent circumſtances which ä and de- 
liroy their application. 


Hauer was concerned, and certainly the projector of the necromancy, 
which in all probability was deſigned to hang Donagan inſtead of hurting 


Shitz, by which he ex ected to ſweep the har earned money of Donagan 


into his own pocket. In the wide field of conjecture which this buſineſs 

opens, Hauer's character and conduct ſeem to lead to the above concluſion, 

But be tuat as it may, there is nothing diſcloſed by the conduct of either, 
P 
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which points out poiſoning as the object of theſe drops. Judging ſrom the 


eſſay made with them, they were mere jugglery which was to prepare the 
way for the ſubſtantial part of the buſineſs, the hanging. That any thing 
could be eſſected by them upon Peter Shitz was totally out of the queſlion, 
as he had already experienced the effects of the ſcheme; and had removed 
to his brother's more than a year before. But with the gentlemen, to be 
acquainted with Hauer, is cauſe of ſuſpicion; and to be concerned in any 
of his intrigues, though the obje of them is utterly unknown, and the 
probability is that you are duped into and likely to be the victim of it, is cauſe 
of condemnation. To me it appears that the fair concluſion from Donagan's 
anxiety to have the drops, and his folly to purchaſe them at any rate, ſhows 
clearly that he had no evil intentions to eſſect by them. The application at 
Lebanon, a conſiderable town much frequente.|, at a ſho» in the habit of 
doing buſineſs, was in open day, in the moſt uſual and public manner, to a 
gentleman of character, without any reſerve or injunction, accompanied with 
the moſt undiſguiſe:l converſation on the ſubject. He ſpeaks of the re- 
ſerve of phyſicians— tells him he need not be afraid of their Joing any harm— 
mentions the places where, and one of the gentlemen of whom, they had 
been got-—propoſes getting from Doctor Luther the Latin or Engliſh name 
of them to enable Mr. Stauſe to procure them the ſame anxiety to get them 
is accompanied with the ſame openneſs,the ſame unreſerve in the application 
and intercourſe with Doctor Orndorf—he tells him, Doctor Fahnſtock had 
them, of his applying to him and the Doctor's laughing at him—urges and 
tempts him to apply to Mr. Fahnſtock, to Doctor Keller for them tells him 
they had been got of Luther, but were not ſtrong enough. And even at 
the election at Shæfer's town, in a tavern, in a room full of company, does 
he tell Hauer of his failing in ſucceſs, on which it is openly mentioned, ia 
the preſence of Orndorf, that they would have them if they coſt a thouſand 
pound. At Doctor Kœnigmacher's the ſame publicity is maniſeſted. Do- 
nagan takes with him when he makes the application, a man of confeſſedly 
good character, and enjoins po ſecrecy. Apprehenſive that his failure here- 
tofore in getting the drops, might have ariſen from ſome poſhble bad applica» 
tion which they might be liable to, and which the Doctors might have ap- 


prehended, and apprized that he was thus laying the train by-which the 


mine would inevitably be ſprung upon him if he had evil in view, we find 
bim coming forward and oller ing ſecurity to the amount of one thouſand or 
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ten thouſand dollars not to hurt any one with them. To make the firft ſep 
towards murder by poiſon, in the face of circumſtances ſo unauſpitious to 
ſucceſs, and ſo ominous of detection, evinces ſuch groſs folly and ſlupidity, 
that nothing ſhort of poſitive proof can entitle it to belief with any reaſona- 
ble man. It woul ] ſurely be committing murder for the ſake of being 
hange j. But it is ſaid he was ſenſibly alive to the diſappointment at Oi n- 
dort's, and was angry with him. The more fooliſh a man's projects are, the 
more ſenſibly he feels a failure in eſſectuating them. His diſſ leaſure at Orn- 
dorf was however a tribute due to the principles of moral rectitude. Orn- 
dorf ha] promiſed him, not only once or twice, but many times, to go in a 
limited time to Dr. Fahnſtock's, and had uniformly broke his promiſe and 
diſappointed him. If Patrick had been dead in feeling to this repeated diſ- 
regar for truth, it would have argued much more ſtrongly than his irrita- 
bility at it, his capability to commit the deed they impute to him. Had it 
not been particulariſed in the opening for the proſecution, that Donagan's. 
anſwering yes, to the queſtion put io him by Doctor Stauſe, that he ſuppoſ- 
ed they were going to try projects with the drops, was nearly tantamount to 
a confethon of the views they impute to him, I ſhould have been at a loſs to 
diſcover in an anſwer ſo evidently ſuggeſted by the tranſaction itſelf any cri- 


minality. To have denied that he had projects to be effected by drops, for 


which he was willing to give any price, would have evidenced a lying ſpirit 
and bad motives. 'Fhe anſwer was true, and given with that readineſs and 
complacency which ſhowed him neither influenced by apprehenſion nor 
dread. On the Doctor's aſking him the colour of the drops, we find Hauer 
pointing to ſome liquid ofa browniſh colour, from which the gentlemen in- 


fer, though the Doctor did not intimate any thing like it, that it was lauda- 


num they were after, which unduly taken will poiſon, and having got thus. 
far, they «ke it out with another conjeQure, that Donagan intended to poĩ- 
ſon, and having the ſtuff and intention thus manufactured, there is nothing 
wanting but the perſons to be poiſoned ; they therefore add the Shitzes, 
which produces the propoſition to be demonſtrated, that Donagan was in 
ſearch of laudanum to poiſon the Shitzes. In this way allowing one inſer- 
ence to produce another, with the aid of a few conjectures to ſupply vacan- 
cies, the moſt upright man or ſet of men in the community may be ſtrung. 
up. Far be it from me to think any of the gentlemen concerned for the pro- 


{ecution capable of wiſhivg to influence it - this extent; every perſon who.» 
s 
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knows them is convinced that it is impoſſible ; but the yea! of duty, the 
ſenſibility of feeling an the di%uſive latitude of the evidence on which t ey 
are to be em, loye on the preſent occaſion, call upon them to guard againſt 
thoſe extremes of which the opening certainly partook, not intentionally I 
am ſure, but from incorrect ſtatements which had been male by the wit- 
n ſſes, of what woul be the teſtimony. The only ground wi ich remains to 
be conſilered, that has been advanced as ſupyorting the corjeQure, that 
| Donagan was in ſearch of drops to poiſon the S':itzes, is, that it was men- 
tioned both to Doctor Stauſe and Doctor Orn''orf, when he £ oke of the 
| drops got of Doctor Luther, that he ſaid, they were not the real ſtu, they 
were not ſtrong enough; whence they wake the de uction, that if they had 
been ſtrong enough, they woul have poiſoned and had been uſed to poiſon, 
This is begging the queſtion. They take for granted what we utterly deny, 
and what the whole ſtory dif|:roves, that the quality of the drops ap] lied 
for to Doctor Luther were poiſonous. Here they ſhould begin and eſta- 
bliſh their j remiſes, before they attempt to draw their concluſion, There is 
no crime which the gentlemen coul! not eſtabliſh againſt the moſt innocent 
man on earth, by this ſort of logic. If the drops applied for to Door 
Luther had been deſigned for murder, is it poſſible to helicve that they 
would thus ojenly and unneceſſarily be brought forward as the ſubject of 
converſation to all perſons and on every occaſion ? Surely not. Indeed, 
from every account we have of thoſe drops, they appear to have no qualities 
but what are extremely innocent Patrick had been perſuaded to believe 
they were calculated to exhilarate and enliven the ſpirits, and from actual ex- 
periency of their e.:eAs on Peter Shitz, we are warranted in concluding they 
poſſeſſed no noxious quality. It is apparent, Hauer uſed them to catch the 
i le curioſity and to fix the wavering ere:Julity of thoſe he attempted to prac- 
tice upon in a more ſubſtantial way, without expeQing from them any other 
reſult. | : 

J have thus conſidered the weight of thoſe grounds which have been open- 
ed as proving that Patrick Donagan ſought after the wie:lerkomme drops for 
the purpoſe of poiſoning the Shitz's, and truſt, that conſidered individually, 
ſo far are they from roving it, that they actually diſprove it, and ſhow that 
he had no ſuch ceſigns. I would ſolicit a moment's attention from you, to 


their colleclive firength ; for I admit, that a number of circumſtances taken 
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together, may prove a fat which conſidered ſeparately, they would not eftab- 
liſh. The gentlemen's concluſion from the teſtimony of Doctor Stauſe , Orn- 
dorf, and Kanigmaker is, that Pat. Donagan wanted to procure the 
wie./erkomme dro: s to oiſon the Shitz's. Our firſt anſwer is, that it is ra 
where proved that theſe droſ s were poiſonous, and you are inter.'1Qted by 
your oaths from preſuming it. In the ſecon I place, we ſhuw you that Do- 
nagan's conduct throughout evinces he had no ſuch intention, becauſe it was 
uniformly open, public and undiſguiſed, and marked with thoſe jalpable and 
in ielible traces, which would have ren lered deteQion inevitable, in caſe ſuch 


intentions ha! gone into ed ect. Thirdly, if poiſoning had been intended, it 


would have been ellecte l without exſence, without expoſure, an. without a 
probability of detection. Doctor Stauſe tells you, an ounce of arſenic, 
which he would have fold to any one for fix pence, without notice or er quĩ- 
ry, would have ſwe; t the whole family of the Shitz's from the face of the 
earth. To men, whoſe object the gentlemen ſay was murder, money an4 
eoncealment ; I leave you to judge, which of theſe means of e ecting them 
by poiſon woul.! have been preferable. An] fourthly, we ſhow you that 
in the ignorance, the folly, the cre:lulity, the intereſt, an the practices of 


men, this con duct of Donagan's is more ealily and rationally accounted 


for, than by ſuppoſing its object to be blood. We contend that the whole 


tranſaQion evi ſently {;eaks it to be one of thoſe many impoſtures which we 


ſee daily praQtiſe] by perſons wiſhing to acquire gain from a pretended know- 
ledge of the occult ſciences ; and that Pat. Donagan's min] was ſo power- 
fully influenced by it, as to induce him to become a p erſect June to it, Tat 


the princi les of this deluſion are ſtrongly implanted in human nature, no man 


of information or obſervation can deny. 


In all ages and in all countries (notwithftanling, they have hal line won 
line and precept upon prece; t againſt it,) it has continue] to be piad e 


When it comes forward un ler the ſe.lucive appearances of innocence, of 


intention and injury to no one, to o'er to man on the eaſy terms of belief, 
ſecrecy, and concurrence, wealth—unboun-ied wealth——the object pf his 


to reſiſt, and which they never repel with indignation. And even amongſt 
us, © the moſi eulightened people uf on earth, broad is the way 
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into this fairy field of incantation; many (very many) are they that enter 
in thereat.” The human mind once unba'a1ced, comet like 

| * runs lawleſs through the void” 
« Deſtroying others, by itſelf deſtroyed.” 

The young and the old, the induſtrious and the lazy, the gay, the ſerious, the 
religious and the auſtere, are frequently found paraded on the ſame circle per- 
forming with all the zeal of ſincerity and the officiouſneſs of anxiety, that ri- 
tual of abſurdity which is to diſſolve the enchantment, and ſurren der up to its 
votaries the treaſures which are to reward them. Leaſt week, in York, there 
was diſcloſed an illuſtrious ſacrifice, made by upwards of one hundred | er- 
ſons, reputably ſettled and connected there, of all tongues and languages, of 
their underſtanding, and even of their common ſenſe, to this demon of ſeduc- 
tion in a project, the proceſs of which was much more abſurd and ex; enbve 
than the preſent, but the obje of which was the ſame. And if I miſtake 
not, numbers of the good people of this reſpectable county of Dau; hin, 
at a period not very diſtant were the dupes of a like ſpecies of deluſion.— 
Charity, then, which is the man:le of religion, and the faireſt ornament of 
our nature, muſt be a total ſtranger to the breaſt of that man, who could im- 
pute murderous motives to this unfortunate priſoner, from a piece 
of con luct which reſolves itſelf on the plaineſt principles of com- 
mon ſenſe and its own internal evidence, into one of thoſe ordi- 
nary but deluſive occurrences which ſo often excite the curioſity of mankind, 
In.!ee.!, the native and gentle f|irit of humanity is ſo infuſed and predomi- 
nant in the rules of law which preſume innocence, and exclude from weight 
in capital caſes, all conduct which can be reaſunably accounted for in any 
other way that your duty concurs with. What muſt be the inclination of 
every humane min.!, to refer this piece of conduct and its refult to that 
mole of accounting for it, which ſtands with mercy ? The third ground 
of charge reſpects the powder purchaſed of Mr. Kapp. To treat this head 
in the manner it deſerves, would ill become this ſacred day, and the pre- 
ſent ſolemn occaſion. My obſervations, therefore, will be confined to ſhow 
how very inconclubve and deſtitnte of any rational applications it is. The 
ftim-le fact is, that about the beginning of November, Donagan bought half a 
quarter of powder at Kapp's ſtore 3 in the ordinary run of buſineſs, with- 
out being accompanied with any circumſtance to make or fix attention. It 
is u ue you were told in tae opening, that Patrick was fixed on to get the 
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powder for the buſinefs that he aſbed for the beſt kind—and got ĩt folded up 
in a particular way, like that of the bag found 3 but as not a particle of 
proof has been given of either of theſe particulars, you are bound to diſcard 


them: and I am ſure, the gentleman's candor who introduced them to your 
notice, will join in this requeſt. In this fa then there is no indication of 


to give it application, be pleaſed to attend to what the gentlemen wiſh you 
to do. What is it? Why, that you ſhould preſume Patrick Donagan 
bought the powder to ſhoot Francis Shitz ; that it was the identical powder 
that deſtroyed him. And on what grounds are you aſked to take this dare 
ing, this inhuman flight, when you have the life of a fellow creature in 
charge ? None, I am confident toſay, As tothe idle account given by 
the witneſs, of the likeneſs between his bags and the one found at Shitz's, 
afterit was conſiderably rumpled and dirtied before he ſaw it—tho? he reluc · 
tantly admits he could not diſtinguiſh between his own bags—or between 
bags made of the ſame paper by other people in the uſual way—that num=- 
berleſs other ſtore keepers might have like paper as he did not get it all- 
and of the likeneſs between his powder and the powder found - though he 
admits he did not buy all there was of the ſame quality that others in the 
neighbourhood deal with the ſame perſon alſo—that he does not keep any 
account or take any particular notice of thoſe he ſells powder to; they can- 
not riſe to the dignity of being noticed on this ſerious hearing. It is the 
mere opinion of the witneſs, formed from premiſes ſo equivocal and open to 
objection, that every man of experience muſt ſee that the opinion itſelf is 
raſh and thoughtleſs in the extreme. So remote and improbable was this 
connection that it did not occur to the witneſs or agents of the proſecution 


for a length of time after the murder, though Donagan was apprehended 


and examined in their preſence the next day in the very place. The gen- 
tlemen's fourth ground of charge is founded on what paſſed at Mr. Lo- 
gan's, as related by Jacob Miller. I confeſs myfelf perfectly at loſs to know 
where to begin to give a ſerous anſwer to this part of the accuſation. 
The only fact upon which it is reſted, is that he was there at the ſame 
time M*Manus was, who went armed to guard himſelf againſt the conſtable. 
It cannot be pretended that they were there on any formed deſigns, as there 
is no proof of any ſuch thing, and it is expreſsly proved, that Logan and 
wife were in company with them. It cannot be pretended that Donagag 
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guilt. The ſpace which lies between it and murder is truly immeaſurable. due 
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took any part in the improper conduct of Me ſanus, or countenanceꝗ him iq; 
it, as their on witneſs proves expreſsly that he dil not. Ingeen, ſo en- | 


tirely harmleſs and unlike a prelude to murCer was the ſcene, that even their 
witneſs tells you he joined them, and ſpent at leaſt half an hour in their com- 
pany drinking with them. If merely hapyening to be in comrany with 
Me Manus, furniſhes any evi lence againſt Donagan's life, I ſuſreQ the next 
proſecution for aiding to commit murder that will be heard of in the County 
oi Dauphin, will be againſt Logan an] his wife, not only for being in 
company with Me Manus, but allowing him to be at their houſe—and a- 
gaĩuſt J:cob Miller for intermixing an drinking out of the ſame glaſs with 

a man who intended to commit murder. How tottering muſt the ſu er- | 
ſtriufure be which ſtanis in need of ſuch arguments as theſe to ſupport it. 
As the cauſes of objection multi; Ty they increaſe in ingenuity an! curioſ ty, 
of t!iis we have a very ſignal diſplay in the fifth heal of accuſation. Dona ' 
gen, the o!ening ſays, the night of the murder had the precaution to ſleep | 


at Mr. llig's. The whole guilt of this pro oſi tion ariſes from the language 
in which the gentlemen have expreſſe the fact, and not from the fact itſelf - 
which pointe-ily im ugns it. He ſays, had the precaution which imp lies 
contrivance and deſign, an! imports as uſed here, that Donagan went there 
to avoid ſuſ icion and to conceal his being concerned. The ſact as related 
by Mr. lig, is, that he came there to ſettle with him, ſtai l all night, and 
when they were about beginning in the morning, the conſtable came an! 
took him. That Pat. expreſſe(] ſurprize at the murder, but neither changed 
countenance nor expreſſed any backwardneſs to go. Does all or any of 
theſe circumflances ſhow precaution, or furniſh any evidence of it? If ſuch 
conduct ſhows precaution, I would be glad the gentlemen would point out 
that behavior on ſuch an occaſion, as they would account indifferent. At 
one moment the gentlemen make him the author of the j lot, “ riding in t'e 
whirlwind and Gireing the ſtorm;“ at another, when the moment of execu- 
tion appreaches, ttey aſſign to him the timi'ity of the hare, ſeeking ſhelter 
from the tempeſt he had created. Is it not on the contrary, the conduct of 
a man conſcious of no crime? To help out this force] conſtruction given to 
Con luci in itſelf ſo indilerent, the onening ſtate'!, that Donagan was very 
anzious, and inſiſtel to have ſome perſon to Nleep with him that night: 
put when we come to hear the evidence, this allegation is not only not proved, 
but ex; reſsly viſprovel. Obſerve then the dilemma to which the priſoner is: 
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reduced by this mode of reaſoning. He is to be hung for going to Mr. Illig's 
that night, becauſe, the proſecution ſays, it ſhows precaution, which evinces. 

no vledge of the plot ; and if he had been ſo unfortunate as to have ſlaid at 
Hauer's, the gentlemen would then have made that demonſtration plain of 
his guilt. So that going or ſtaying, his fate was inevitable. Death was his 
doom. This mode of arguing reſembles the bed of the bloody and inhuman 
Procruftes ; if the victim was too long, he lopt. him off—if too ſhort, he ex- 
tended the ſhivering members till they fitted: The fixth and laſt head which 
the proſecution has endeayored to reſt upon, relates to what paſſed in jailz 
when the prifoners were intoxicated; as related by Mr. Rahm. It is not 
incumbent on me to extenuate, or in any way excuſe thei impropriety of this 
conduct ;—It is apparent. ; But perhaps to a mind ſenſibly alive to the 
failings of human nature, an apology i in ſome degree extenuating, might be 
found in the uninterrupted ſeverity of a long and tedious confinement, Be 
that as it may, it cannot influence the queſtion now trying . As to Dona- 
gan, it is not entitled to be confidered as evidence againſt bim; ; as declara- 
tions of one man not on oath cannot aſſect another, unleſs his conduct in 
the intercourſe « countenances and introduces it. .. Tried by this principle of 
law and reaſon, how do Cox' 5 denunciations affect Donagan ? Not in the 
leaſt pothble degree, becauſe they are not only repelled with contempt and 
indignation, ; as the empty threats and lying ſuggeſtions of a mind ſtung and 
goaded to madneſs by abuſe, inſult and degradation; but he ſolicits, chal- 
lenges, nay even defies him to tell every thing he knew ofhim that was con- 
ſiſtent with the truth. If Cox had knownany thing prejudicial to Donagan, 
is it polhble to believe that this tteatmeat of him; in the ſituation in which he 
was, would not have given vent to it? If Dotagan had not been conſcious 
that Cox could not lay any thing of him which would be prejudicial, can it 
be believed that he would thus have afted with the boldneſs of the lion at a 
time when the ſawning of the ſpaniel would have been his only chance of 
ſafety ? The gentlemen's maxim is, that when liquor is in, wit is out, which 
applied to Cox, ſhows he had nothing to diſcloſe, otherwiſe his ſituation 
would have given it full vent; and the ſectet would have been out. 


In addition to theſe firong marks of Cox's declarations belng the cee of 
rage, diſappointment and degradation, which is no uncommon weapon 
bf vulgar minds, when overcome in phe of ng „ we find when the tinid 
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arrived chat they were to go into efſect, by being diſcloſed to the Judge, and 
Patrick till continued oppoſed to a reconciliation, unleſs Cox would tel 
what he knew of him, that Cox declares he had wronged him. This evi- 
dently was the truth; for we find, when Cox was called on by one of the 
gentlemen concerned for the proſecution, to enquire if he would confeſs; 
which call alone, unſolicited and uhafked for by the priſoner, pledged the 
Commonwealth to inſure his impunity againſt any thing he diſcloſed, he dea 
clared in the moſt folemn manner before his God, that he knew nothing to 
reveal. Is it poſſible to believe; if Cox had been the man this proſecution 
repreſents him to be, that wheti tempted by every thing human that his ſoul 
could iviſh—impunity againſt his crimes, and liberty from his cloſe and hard 
confinement, at the moment when this trying hour was rapidly approaching 
that he would not have made full diſcovery as the means of his ſafety ? 
Surely.not, if you judge him by the ordinary principles of human aQion- 
But permit me to aſk you what thoſe ſecrets were, which this intoxicated 
man ſaid he would diſcover ? It no where appears in the evidence the in- 
genuity of the gentlemen has not found a name for them ſhadows; clouds 
and darkneſs reſt upon them. Whether if they actually exifted (which I 
utterly deny from the coniplexion of the evidence) they related to this buſi- 
nefs or to any other matter, is altogether unknown: And when the 
queſtion is, whether theſe men are „to be or not to be,” I am ſure yout 
inclinations will concur with your duty in refuſing to unge; into this unfa- 
thomable * to 1 them, 


In this inveſtigation I have endeavoredto fartiilarize you to the prineiples 
of evidence which enter into this diſcuſſion, by explaining them and pointing 
out their application to the different parts of the evidence and their opera- 
tions upon it: but as the principles of every ſcience as well as thoſe of the 
law, muſt in their nature be conſiderably abftracted and theoretical, and of 
courſe not ſo impreſſiwe on the minds of men unaccuſtomed to the habitual 
uſe of them, as the caſes which gave riſe to them, I muſt ſolicit your atten- 
tion while I ſhow to yeu the practical application of them from a fe adjudg- 
ed caſes. 


The preſervation of life being the firſt object of nature and of ſociety, out 


laws hahe manifeſted me moll facred regard for it. It has therefore become 
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* ſettled doctrine of our Courts, in capital cafes, that all preſumptive evi- 
"dence ſhould be admitted cautiouſly.: for the law holds it is better that en 
guilty perſons ſhould eſcape, than that one innocent ma vod ſuffer ; 14 
Bla. 358. In the caſes Iam about to read to vou, the grounds of this prin- 
ciple will be developed, and the moſt ſolicitous regard diſcovered for it. In 
the caſe of the King againſt Sprigg and Oakley, who were indiQed for piracy 
in ſinking a ſhip near the Ille of Man. The evidence was——[Mr. Hop- 
bias then ert the caſe of Sprigg and Qalley, as the ſame i is cited ante p. 89.3 


| Here the jury fee 4 hoſt of circumſlances all concentrating in 2 ſame 
point—the guilt of the priſoners ruſhing on the mind, and calling aloud for 
their conviaion : yet, as their collective weight rendered the fact charged 
extremely probable only; but did not neceſſarily induce the. commiſſion of 
the fact by; chem] (as the ſhip might, be ſprung or broken in her bottom} 
they were acquitted, 


In the caſe of the King againſt Maſon, who was indicted for O—_ 
owners fs and * againſt the form. of & Nlatute : The fads appeared on 
the trial to be as follows : cc The ſbip was laden with linen at Rotterdam 
0. and bound ta Malaga, in Spain. The defendant when he received the bill 
« of lading was ordered by the merchants and owners to, put in at 
0e Lynn Regis, in Norſolk, i in order to get a Mediterranean paſs ſor his faſe— 
« ty. It was proved by one witneſs, who. was. the carpenter. of the ſhip, 
that the defendant when he came near to Dartmouth-bay, tampered wich 
« him to know what be would take to knock the ſhip on the heads 
© It was proved by another witneſs, that the defenJant gave the ſhip? $ crew 
E ſome bowls of punch on the day the ſhip was. burnt, and made. them all | 
00 drunk; and aſterwards ordered the witneſs to make a fire in. the cabin, 
© where there was. none for a month befare chat time which he did when 
e the deſehdant and moſt of the crew were going on ſhore, except. two. whos, 
* were very drunk; and that there was but one bucket belonging to the ſhips, 
* which the defendant had ordered a ſailor to fling overboard the day beſora 
© the ſhip was. burnt. The two ſailors who. remained drunk i in the ſhip, 
© made oath, that they were ſleeping there until the ſhip was ſo much o 


E fire that they could not. relieve her, nor 8 but that they wers. 
v2 
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60 carried off bye another ſhip s boat then i in | the harbor, Upon this exidenge, 
6 the preſumption v was very ' firong that the ſhip was burnt by that fire which 
& was firft made in the cabin ; but this being only preſumption, and no 
[766 direct proof, the Gefendant x Was Raa . 


The preſſure of thele circumflarces againſt the priſoner, ſo encirete kim 
with guilt, that one would be induced to think, chat even a ray of hope coul 
karcely pierce the almoli impenetrable darkneſs : yet, as It was poſſible 

ough moft improbable) that ſhe might have been unintentional] 7 and un- 
knowingly fired by the two ſailors in their drunken reveries, or by other 
means Rtill more im probable J the  priſoneri in favor of life was found not guilty. 


Lord Chief J uſtice Hale, whoſe memory wil be revered as long a as law; 
| learning or or religion remain upon earth, has recorded the following inſlancey 
of the deceptive and dangerous influence of preſumptive teſtimony, for the 
e and warning ; of | poſterity. : 


In ſome caſes preſumptive evidences go far to prove a perſon guilt 4 
ce though there be no expreſs proof of the fact to be committed by him, but 
« then it muſt be very warily preſſed ; for it is ' better five guilry perſons 
« ſhould eſcape unpuniſhed, than one innocent perſon ſhould die.“ —[Mr. 
Hopkins then read the caſe from Hale, 289—90, as che ſame is cited 
ante 48 87. ] | f 


Here you ſee how deceitful ſuch teflimony i is, » when ſpeaking its ſtrongeſt 

language The aQual theft—B. ſound i in poſſeſſion of the horſe—in the at 
of raking him away—and unable to give any account of the manner in which 
he came into his poſſeſhon, all irrefiſtably "concurred in pointing him out as 
the thief : and yet, alas for the infirmities of human nature, the whole 
was a deluſion ; ; and the i innocent blood of B. was ſpile i in the very ſanduary 
of juſtice, 44 | 


Anothef wa recogniſed by him is the following [Mr. Hopkins then 
read the caſe of the Uncle and Niece, as cited ante pa. 87—8.] 


h 
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be chil bs entreaty © Good uncle do not kill me,” ſuppoſed to be © pro- 
phetic of her end ;” the uncle's artifice, the eſſect of hurried thought and 


agitating fear—and the manifeſt detection of that impoſture, led the jury ta 
ſacriſice the uncle to enſure the peace of the community, and to avenge the 


i nſulted juſtice of its laws. Lo! and behold ! the child grown to woman- 


hood, while her uncle was rotting in his grave for having murdered her, 
appears. I call upon you to contraſt theſe caſes with the preſent cauſe, and 
to mark how they blaſt the ſuppoſed operaiion of thoſe inconcluſive cir- 
cumftances—thoſe corjeclured confederacies—thoſe alleged embryo-plots— 
thoſe indiſſerent aQions—which have been raked together to form the ground 
work of this proſecution. I ſubmit to you with great confidence, that the 
gentlemen's point blank proof againſt Donagan, is perfectly blank without 
any point and that the teſlimony which was Nate! to be ſo convincing and 
demonſtrative of Cox's guilt, is not entitled to be conſidered as even influ- 
encing the beam. Every thing that is doubtful—every thing that is conjec- 
tural : nay, more, every thing that is probable, and even highly ſo, muſt 
scken and die under their influence : Nothing ſhort of that which is ſo 
manifeſt that it cannot be contradicted, can weigh on the deciſion of ſo 
momentous a yn 


Having gone through the teſtimony which has been laid before you on behalf 
of the proſecution „ and endeavored to meaſure it by the rules of evidence, 
and to weigh it in the ſcales of reaſon, as it relates to both the priſoners, I find 
myſelf impelled to congratulate the humane feelings of every perſon who 
hears me, that it is not only found wanting, but greatly wanting—to eſta- 
bin either of the charges. 


But although the priſoners might with great ſafety rely on the groundleſſ- 
neſs of the proſecution for their deliverance ; yet, impreſſed with a due 
ſenſe of duty to themſelves and a reſpedtful deference for you, they have fur- 
niſhed, and we have laid before you (the only additional evidence which the 

nature of the caſe admits of on their behalf) the moſl reſpeQable teſtimony of 
both the priſoners having, before this calumny was created, extenſive- 
ly and uniformly ſupported the characler of quiet, induſtrious, ſober and 
honeſt men. 


! 
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This i is the innocent man %s coat of malle on the day of trial. Though in the 
rieilhtudes of human gffairs, it is not for him to preyent the arrows of 
affliction being pointed againſt } him; yet rare muſt be the inflance, if it ever 
pecurs, in which it does not protect and ſave him from their mortal aim, 
To the whiſ pers of ſuſpicion and the clamors of prejudice theſe Men. r 
—ibeir laborious n and honeſt reputation. 5 


Ml mere could you as reaſonable wen expe of them? Qne-nery jm: 
Poriant girgumſtance in fayour of Nonagan remains tp, he ngticeg. . Thqugh 
gan appriſed of the fyſpicions-agaiaſt him, we find he never offered to elude 
zem by eſcape, notwithſtanding, his unreirained liberty fer a; number of 
weeks gare him the molt ample opportunity of eſſed ing it. Is this the con- 
duet of a man immerſed i in human 94 on Whom the eagle expe ef 5 moi 
Falous ſuſpicion were bent? 
| « As well might the rapacious hs 

. Perſyade ; the hunted deer to harbour in his den” | 
4. for : a man whoſe ſou] was ſo pelluted as thegentlemen wayld have Dona- 
uus to be, to perſuade himſelf to ſtand his ground on ſuch an ocgaſion and 
with ſuch opportunities of fleeing, it muſt be repugnant to eyery feeling of 
human nature.. Having experienced from this honorable Court, and the 
+gentiemep. of the jury, every attention and indulgence which gould contribute 
40 a fair and impartial diſquſſion, on hehalf of theſe unhappy men as well 
a for myſelf, I feel myſelf bound to tender them my humble and moſt grate- 
Ful thanks. Conſęious that this jury will remember with aecuracy—will ex- 
amine and ggmpare with caution will reaſon and deliberate with im- 
partiality and candor—and will decide with that ſolemnity which exalts public 
juſlice, on the teſtimony alone, I ſubmit with great cheerfulneſs to them the 
fate of theſe upfortunate men, under a full conviction, that PPAR. the e 
and the law they mult be found not guilty. 


Meſſis. CuarLys Hart, Cnartys SME, and Maag N Hamer, 
Counſel ſor the Commonwealth. | 
GENTLEMEN OFTHE JURY, 
However painful may be the taſk which we are now to perſorm, yet it is. 
a duty we are bound not to ſhrink from. There is juſtice due to the com- 
monwealth as well as to the priſoners ; if they are guilty they deſerve to be. 
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patiſbed; and it will be required at out hands; that we Thbuld endeaFout 
by a full and correct, yet candid flate ment of the facts, and juſt argument 
ariſing out of ſuch fats, that they may not eſcape upon miſtaken ptinciples 
of humanity ot compaſfion. We are not bound to go ſarther, or to embatk 
dur paſſions in a caſe of this nature. And although it has not been frequent 
in capital caſes to call in the aid of additional counſel on the part of the 
ſtate; yet when the complicated nature of this caſe was conſidered, the 
probable length of a number of trials, and the many able and ingenious counſet 
employed for the ditferent priſoners; the duty, falling alone upon the pubs 
lic proſecutor, would have been laborious in the, extreme. It was; therefore; 


in this remarkable caſe thought prudent to engage other counſel, not for the 
purpoſe of oppteſſion, but to aſſiſt in the fair inveſtigation of the facts. 


The priſoners at the bar have been very ably deſended Every thing that 
could poſſibly be. done or ſaid for them, has been done and ſaid by their 
counſel. And if the reſult of this important trial ſhould be unfortunate to 
them, it will not be becauſe the greateſt exertions have not been uſed oti” 
their behalf; for they have diſcharged their duty fairhfully towards them. 


It becomes us, then, with as much eleurneſs as we are able, to conſider 
the arguments you have heard on their behalf, and to oppoſe to them fuctt” 
reaſoning upon the facts as we ſhall-judge proper. You will give ſuch weight 
to the arguments on either fide as you ſhall coolly and deliberatelythink they 
deſerve. If the reaſons for an acquittal are ſtronger than thoſe for a convic- 
tion, you will. of courfe acquit. Having done our duty faithfully, but 
preſſing nothing unduly; we ſhall leave the fate of the priſoners with you 
well ſatisfied, that you will decide as your corfcierices ſhall direct you. 


We, on our parts; do indeed believe; that, when the whole evidence is 
confidered, and deliberately weighed by you, there can be little doubt but 
the reſult muſt be unfavourable to the priſoners: If we did not believe this, 
upon rational grounds, it would be unpardonable in us to preſs for a con- 
viction, which will affect the lives of theſe men. But we are to convines 
yout underſtandings, not to inflame your paſſions, 
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Gentlemen, there are three priſoners before you, whether they are to 173. 
or to die, depends upon your verdict. We are to conſider how the evidence 
applies to each of them. With reſpea to John Hauer it would have been 
neceſſary to have ſaid but little, if we did not conceive that the circumſlan- 
ces relative to him, furniſh the ſtrongeſt evidence to account for the conduct 
of the other priſoners at the bar. It is with an eye to them that we find 
ourſelves conſtrained to detail, ſomewhat minutely the wicked conduct of 
John Hauer; not that we think it neceſſary to induce his conviction, He 
ſlands before you undefended; ſelf. condemned; a melancholy inſtance of the 
depravity of man! 


We mean to ſhow, gentlemen, a deliberate, long premeditated plan on 
the part of John Hauer to deſtroy the lives of the two brotiers of his own 
wife, That he made a variety of efforts to. accompliſh his dreadful purpoſe, 
alone, unaſſiſted; with every poſſible degree of art to prevent a diſcovery 
All theſe efforts failed. The ſignal eſcapes which they made, ſtrongly mark- 
ed by the finger of Providence; ſeemed to make no impreſſion upon his cal- 
lous heart: He was determined to perſevere in his ſcheme of blood, until 
the innocent victims of his vengeance ſhould be laid in the duſt. With this 
iniquitous view, we find him combining with the worſt of men ; men who 
would not ſhrink from murder ; fit for ſtratagems and aſſaſſinations, and who 
from their hardened minds, were competent to aſſiſt hint in the dire om he 


had conceived. 


Gentlemen, it is hard to believe that a crime ſo malignant, could be de- 
liberately contrived merely from the malice of the heart; where no previous 
provocation exiſted, no vengeance was to be gratified, unleſs ſome hope of 
advantage was to reſult from the deadly deed. But it is not difficult to 
trace the ſordid motives which operated upon the mind of John Hauer. 
The teſtimony upon this point is expreſs and concluſive. It was the inor- 
dinate deſire of wealth that gave a ſpring to all his actions. So ſtrongly did 
it influence him, that he was content to grow rich by iniquity ; and if his 
darling object could not otherwiſe be accompliſhed, he was willing to ob- 
tain it by imbruing his guilty hands in his brother's blood, 
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Scarccly had old Peter Shitz grown cold in his grave, thar the baſe diſpo- 
buon of the priſoner began to ſhow itſelf, He became diſcontented with 
the proviſion which his father in law had made for him; and he attempted, 
without any ground to ſupport him, to conteſt the old man's will; and ac- 
cordingly entered a caveat againſt the probate of it, in the regiſter's office 
of this county. But he was obliged to relinquiſh this vain purſuit. It is 
immaterial to inquire why Peter Shitz gave a leſs portion of his property to 
the wiſe of John Hauer, than to his ſons. Every man has a right, by the 
law of this country, to diſpoſe of his own property, by will, as he pleaſes. 
Probably he might, with an exaQ eye, have beheld the demerit, and ſordid 
diſpoſition of his ſon-in- law. Beit as it may, having ſo willed i it, it was 
the duty of that ſon-in-law to acguieſce: 


Finding it was not in his power to invalidate the old man's will in pur- 
ſuit of the ſame object, he endeavored to work upon the fears of his brothers ; 
the ghoſt of their departed father could not reſt, unleſs they would conſent 
to ſhare the property he had left behind him; more equally. Gloomy ſuper- 
ſition muſt be called in to work the wonarous effect! Their reverence for 2 
deceaſed parent, and an anxiety that his troubled ſpirit ſhould again repoſe 
in peace, he ſuppoſed, would incuce them to endeavor to atone, by a dif- 
ferent diſtribution , for the ſuppoſed injuſtice their father had committed up- 
on earth! Peter Shitz, whom you have ſeen, does not appear to be poſſeſ- 
ſed of the ſlrongeſt mind: How Francis was, we know not: Probably he 

diſſered not much from his brother; Minds ſuch as theirs might be well fit- 
ted to receive thoſe ſtrong impreſſions by which ſuperſtition chains down the 
underſtanding, and keeps it almoſt conſtantly under the dominion of fear. 
Even in our day, the ſame belief which prevailed among moſt nations in the 
rudeſt ſtages of ſociety, that the dead can aſſume a viſible form, and reviſit the 
living, fixes a ſtrong hold upon the weak and uninformed z nor has the bright 
ſyſtem of Chriſtianity yet been able to eradicate its baneful influence over 
many minds. Under the powerful dominion of ſuch a belief, there is no 
knowing how far the infamous art of Hauer might have wrought upon the 
weak minds of his brothers. But this impoſture was accidentally detected 
by Hoffman. He dragged the ſpirit from his lurking hole. It was not then 
unſubſtantial air; but a living body, clothed in fleſh, in the ſhape of Hauer; 
He intreated him not to tell; but the faithful old mans who had been the 
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affectionate ſervant of their father, immediately told them of the impoſition, 
This plan could then ſucceed no more; his deep laid contrivance was de- 
tected and expoſed. But ſtill he did not relinquiſh his point. He went on 
ſtep by ſtep, and every ſtep he took, he increaſed in guilt. He prepared 
his horrid mind for the moſt cruel actions. The youth and ſimplicity of Pe- 
ter Shitz rendered him a proper ſubject for his malignant art and practices. 
He was able to bend him to his purpoſes. He is ſcarcely, at this day, 
more than eighteen years of age. Credulous to the extreme, he was 
induced, by Hauer, to believe the greateſt abſurdities. At the period 
we are now to ſpeak of, Peter lived in the houſe of his brother-in-law* 
He was, however, deſirous to leave it; and accordingly hired with his cou- 
fin at Tulpehocken. 'This would have deranged the plan that Hauer had 
formed for his deſtruction. He prevailed upon him not to go, by reaſons 
addreſſed both to his avarice and his fears. He perſuaded him that every 
morning, by uſing certain drops, by ſome kind of magic, he might receive 
a purſe, with five doubloons in it; a mighty charm for him, if he ſhould be 
able to accompliſh it ! But left he ſhould be in the way of advice, and better 
information, it was neceſſary to keep him from his friends. He was told, 
under the moſt ſolemn imprecations and unmerciful oaths, that Shæfer and 
Bomberger, the executors of his father's will, were determined to bind him 
out ; that they came every day for him, and declared they-would have 
him dead or alive. Terrified at this, he was induced to conceal himſelf 
He dared not to go to his conſin's at Tulpehocken, for there he would be 
within the reach of his ſuppoſed enemies. By theſe means, with the aid of 
oaths and falſehoods, he fixed a reſtraint upon the young man's freedom of 
will and action; and by impreffing him with an ungenerous fear of his friends, 
he kept him completely under his own power. This could not be ſup oſed to 
laſt long. No time was to be loſt to bring on the tragedy he was about to 
act. There can be no doubt but that poiſon was, at this time, the means 
he meant to employ. Whether Hauer was the ſecret occaſion of the gene- 
ral ſickneſs of the family, which has been related to you, by mixing ſome- 
ching with their food, without their knowledge, we can but conjecture. 
He had frequent acceſs to the houſe ; and the idea certainly correſponds 
with all his conduct afterwards. It is a ſtrange circumflance unaccounted 
for. The next circumſtance is, his bringing the three phials from Lebanon; 
and having impreſſed Peter with the idea that the drops in theſe phials were 
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to empower him to procure the daily purſe; he induced him to drink of them. 
It is to be obſerved that Peter was reluQant, and unwilling to taſte themz 
but Hauer aſſured him they would do him no harm. Accordingly, one 
evening, deſirous to cloſe the ſcene, he perſuaded him to try to procure the 
purſe z and the better to deceive him, he himſelf drank firſt out of the large 
phial ; but the ſmall phials, which he ſuppoſed to contain the deadly draught, 
he never touched; and when he thought Peter had taken ſufficiently from 
them, and that the great end would ſoon be accompliſhed, he told him he 
would not try that night, he thought it was not worth while Can any one 
then doubt what were his motives in perſuading the boy to drink out of thoſe 
phials? Fortunately, however, for Peter, Hauer was deceived in his me- 
decine: it turned out to be innocent and ineffectual; the potion he procured 
from LEBANON was NOT STRONG ENOUGH! Failing in this, other means 
muſt be purſued. Since the drops would not operate, another ceremony 
muſt be gone through. Under the continued idea of trying for the purſe, 
he and his brother Solomon led him down to Wolferſberger*s barn, a ſolitary 
ſpot, remote from any houſe, where no aſſiſtance could be had, and where 
the horrid buſineſs could be carried on without any human eye to obſerve them. 
But Providence was watchful over the fate of Peter Shitz. The baſe con- 
trivance was again defeated by an unexpected accident; and the young man 
has providentially ſurvived to tell the diſmal tale. In this loneſome place, 
in the ſilence of the night, (under ſuch influence was the weak mind of Peter 
Shitz) Hauer had addreſs enough to cauſe him to faſten a rope round his neck, 
with the end of it tied to the upper joiſt of the barn. In this ſituation he 
was prevailed upon to believe, that a ſpectre would appear with the purſe 
of gold. When it was thought that he was ſecured, and that nothing up- 
on earth could reſcue him from death, Solomon Hauer puſhed him from his 
and, that he might hang and die. But the rope broke, and he fell upon the 
threſhing floor of the barn, which he ſtained with his blood. 'The miſcre— 
ants fled, and left him, in this unhappy ſituation to ſhift for himſelf, and 
eſcape if he could. Gentlemen, how callous muſt that man's heart be, whos. 
could do theſe things ! 'Though all his ſchemes had hitherto been blaſted, 
yet his hardened conſcience was never touched with remorſe ; he ſtill perſiſted 
in his diabolical purſuit ! On their return to Hauer's houſe, Hauer expreſſed 
a regret that things had all gone wrong. No doubt he was diſappointed im 
the moſt ardent wiſh of his heart; he panted __ the deſiruion of his brow 
2 


. 
— — ng —— — —y— — 
— — — ow - 


— — — 
＋ — — wh! 
» a. © av. As 


_ 


— A 


* —— — —— * 


— — - 
b * 
n — 


— 


ſt 


— 


— =. — — 
C ry - * i 


— — 
33 


L 138 J 


chers. By day and by night, for years, it had occupied all his thoughts. It 
is ſtrange, gentlemen, that after all theſe things, the eyes of this young man 
were not opened. He ſtill continued the dupe of the artifice of his brother 
in-law. He promiſed not to tell: And the better to prevent a diſcovery ; 
and that it ſhou not be known that the ſkin was taken from his neck by the 
rope, he accompanied Solomon Hauer, by the direction of John Haver, to 
their father's plantation near Bethlehem. Had Hauer fucceeded in this laſt 
wicked act, it is more than probable he never would have been bròught to 
an account for it. It was artfully conceived ; and it would have appeared 
fo like an act of ſuicide, that a different ſuſpicion would ſcarcely have been 
awakened. As the fact really turned out, and perhaps with a view to re- 
new the attempt, we find him propagating ſtories that Peter Shitz was de- 
ranger, and that he expected he would endeavor to take away his own life; 
that in caſe he ſhould fall the victim to his avarice, it might be ſuppoſed to 
be a conſequence of melancholy or inſanity. He however told different ſtories 
about it to different people. He related the ſame circumſtance in ways to- 
tally inconſiſtent with each other. To Jacob Mehs he declared that Peter 
had really attempted to hang himſelf; and that he juſt diſcovered him in 
time to cut the rope; that he ſtruck him until he brought the blood from 
him, which, if he did not believe it, he might ſtill ſee upon the floor at 
Wolferſberger*s barn. To Wolferſberger himſelf he told only, that he 
thought Peter would hang himſelf; that he was ſometimes out of his head ; 
ſometimes had a piſtol in his pocket, and ſometimes a rope. That, the ſe- 
cond time, he followed Peter to the barn, and found him concealed in the 
clover hay; that he ſtruck him until he fell upon the floor; and that if he 
did not believe it, he might go up, and he would fee the blood upon the 
threſhing floor. Wolferſberger did indeed go up, and he ſaw plenty of 
blood upon the barn floor. But he ſaw. more; he ſaw. what Hauer did not 
expect or calculate upon; he ſaw the broken rope lying near the blood 
Gentlemen, it is truth only that is uniformly conſiſtent. When people take 
Pains to conceal the truth, the very means they purſue, for the purpoſe, 
moſt frequently leads to detection. They will tell ſo many different ſtories 
that they cannot balance together ; when they come to beweighed in the ſcale | 
of probability, no room can remain to doubt of their falſity. Such is the 
wiſdom of providence, that villainy is often expoſed by the very ways 
which it ſeeks for concealment. | 
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Every attempt which Hauer made by himſelf, or with the aſſiſtance of 
his brother Solomon, thus failed. Means more bold and deſperate muſt be 
reſorted to. That he employed a number of perſons hardened enough to 
commit the fact, is beyond a doubt. Who they were, is your preſent in- 
quiry. The heavy charge is brought againſt the priſoners Donagan and 
Cox. The confeſſions of Hauer you have heard read, 'The Judge has told 
you that they are evidence only againſt Hauer himſelf, and not againſſ the o- 
thers ; that it ſhould not affeq them, and that you muſt ſeek for other evidence 
of their guilt. To all this we agree. The confeſhon, however, proves a 
very material circumſtance ; that a conſpiracy of the moſt dark and dreadful 
nature was formed to take away the lives of Francis and Peter Shitz; that 
the price of blood was agreed upon. Who were the actors in this bloody 
tragedy remains to be inveſtigated. When a conſpiracy is once formed, the 
act of one conſpirator is the act of all; but then we muſt, it is true, firſt prove 
the connection between them. 'The artful management of thoſe concerned 
in this caſe, has really rendered this difficult. To diſcover them we muſt 
have recourſe to preſumptions. Some of thoſe preſumptions are of a re- 
markable nature; and ſhould they even not be deemed ſufficiently ſtrong to 
warrant a conviction, yet they muſt forever leave the mind unfatisfied of the 
innocence of the priſoners. We will ſhow you, therefore, gentlemen, how 
the ſubſequent faQs and circumſtances, and matters which will be brought 
home to the priſoners, are connected with all that happened before, and 
are exacly of the ſame kind, and appear to have the ſame object as thoſe 
which preceded, and which relate to Hauer alone, before he had any know- 
ledge of Patrick Donagan. (See 6th 'Term Rep. 528.) We conceive it 
impoſſible that ſome of the circumſtances could have occurred, or that ſome 
of the expreſſions of Donagan can be accounted for, unleſs he had had an inti- 
mate knowledge, from the lips of Hauer himſelf, of all that had already 
been done, and the deſigns he had in view. The connection of Donagan and 
Hauer, and the time when Donagan firſt became an inmate at Hauer's f 
houſe, more than a year ago, though the force of the obſervation has been” 
endeavored to be weakened, are very material in this caſe. It muſt have 
been then that the ſyſtem began to be changed. And we think that it will 
appear that Donagan had an aclive handin all that followed. Previous to this, 
Hauer had no knowledge of theſe Iriſhmen, M*Manus and others; one of 
whom, it is decided, is guilty of the fact; he kne nothing of their diſpoſt- 
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tons and characters, and their fitneſs for the work of blood. Probably he 
never would have thought of them, if they had not been brought to his know - 
ledge by their own countryman, Donagan, 


But it is ſaid, all this is preſumptive evidence; it is dangerous to rely on 
it; and they have read to you ſome law caſes upon the ſubject, and have 
applied them artfully to your paſſions. If not rightly underflood, they may 
do much harm, and almoſt in every inſtance arreſt the arm of juſtice. We 
will endeavor to do away the eſſect that the gentlemen have deſigned to bring 
about, in their obſervations upon them, and to ſhow you the true ſtate of 
the law upon the ſubject, before we proceed further; and we truſt we ſhall 
not break in upon the rules of law as they really are; for they are founded 
in wiſdom and propriety, 


Tt is true, gentlemen, it is ſaid in 2 Lord Hale, 28, that it is better five 
gniity perſons ſhould eſcape than one innocent perſon ſhould die, and Mr. 
Blackſtone adopts the ſentiment, in his 4th vol. 358. All this may be well 
enough to induce a reaſonable and neceſſary caution. But the principle is 
very often introduced, as it has been upon the preſent occaſion, as an argu- 
ment againſt any conviclion at all upon preſumptive evidence, 


Certainly, however dangerous it may be to preſume too much from a 
fingle, ſolitary circumſtance : yet where a number of circumſtances combine, 
where they all ſeem to unite, to correſpond, and lead to the ſame concluſi- 
ons, though any one of them ſeparately might appear trivial and inconcluſive, 
they will together form a mals of teſtimony, irreſiſtible, and which can 
ſcarcely be miſlaken. Why does the law permit you to hear ſuch evidence, 
if, the moment you have heard it, you are to throw it alide as deferving 
of no conſideration? When a caſe is brought before you, which de- 
pends not upon poſitive proof, but upon a variety of circumſtances, tend- 
ing io prove a certain fact, as honeſt men, regarding the ſolemn oaths you 
have taken, you are bound to conſider it, with the aſſiſtance of the Court, 
deliberately and maturely, to give it all the weight it deſerves ; and if it 


carries with it conviction to your minds, it is your duty to act upon it, 
fearleſs of the conſequences ; uſcleſs, otherwiſe, would be thoſe reaſoning 
faculties, and that capacity to judge, which God has given you. Jou are 
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not to rejeQ ſuch evidence, becauſe it may be called preſumptive evidence 
nor becauſe a great and benevolent Judge, in the overflowings of his huma- 
nity, has declared, that it is better five guilty perſons ſhould eſcape, than 
one innocent man ſhould die. If ſuch expreſſions are thus perverted, and 4 
weight given to them, which it was certainly never intended, (and it would 
be unreaſonable) they ſhould have, what, gentlemen, is to become of the 
Juſtice of the country in criminal caſes ? Inſtead of hve or ten guilty perſons 
eſcaving, ſcarcely one could be puniſhed. The midnight murderer calls no 
witneſſes to behold his guilt ! If not upon preſumptive evidence, how are 
you to trace out half the yallainies and crimes of murderers and felons ? 
They muſt all remain unpuniſhed, A jury, under the continual dread of do- 
ing wrong, are never to do right. In more than half the crimes that are 
committed, no politive proof could poffibly be procured. How are you to 
diſcover the dark aſſaſſin, unleſs by tracing the means by which, or the mo- 
tives for which, he committed the deadly deed ? Former grudges, threaten- 
ing expreſſions, other unſucceſsful attempts, eſpecially where great advanta- 
ges are expected to reſult from the act; the purchaſe of poiſon, or other in- 
ſtruments of death, without being able fatisfaQorily to account for them: 
and a variety of circumftances, unuſual and extraordinary in the conduc of 
men, and which can only be calculated for miſchief, and not otherwiſe ac- 
counted for, muſt, as the caſe may be, be brought up, when the unhappy 
occaſion ſhall require it, to be publicly inveſtigated ; and upon their ſtrength 
or weakneſs, muſt the objects at whom they are pointed, ſtand or fall. But, 
gentlemen, do the caſes which have been read, lead to the abſurd concluſi- 
ons you are requeſted to draw from them? By no means. The two inſtances 
put by Lord Hale, are caſes, where the very killing was never proved. Where 
it was even preſumed that a murder had been committed, and therefore he 
tells us, that he never would convict of murder, unleſs the fat of the murder 
were proved to be done, or, at leaſt, the body found dead. That is not the 
caſe here; there is no doubt here that a dreadful murder has been commit- 
ed. That being the caſe, Lord Hale no where ſays that we ſhall not have 
recourſe to preſumptive evidence to diſcover who the murderer was. He 
does, indeed, ſay, it muſt be wax il x uſed. Be it ſo. To this we have no 
objeQion. Conſider it well ; but do not ſuffer yourſelves, by ſuch arguments 
# you have heard, VNWARILY to reject it. | 
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With reſpect to the caſcs in 8 Mod. they are not difficult to be atſwered) 
Whether they are truly reported or not, we cannot aſcertain here; the book 
which contains them is certainly not a book of very great authority. Inde- 
pendently of that, the caſes in themſelves carry with them no intrinſic weight, 
They eſtabliſh no rule of law; nor does any judge undertake to declare that 
preſumptive evidence is not ſufficient to induce a jury to convit in a criminal 
caſe. 'Theſe caſes do indeed inform you, that the evidence being only pre- 
ſumptive, the juries did not think proper to convict the defendants. What 
ſort of juries they were; or how they were directed by the Court, no where 
appears. But in one of the caſes the acquittal ſeems to us extremely ſtrange z 
we mean the caſe of Sprigg and Oakley. We know not what kind of evi: 
dence that jury might require; The ruuning the goods on the coaſt of Ire: 
land; the repair of the boat; the rapid increaſe of the water; the owner re- 
maining under deck all the time z the circumſtance of the purchaſe of an 
uſeleſs auger; the refuſal ofthe maſter to ſuffer the ſailors to go down into 
the hol for the purpoſe of a ſearch z and, above all, the falſe pretext that 
both the ſhip and cargo were loſt, when the cargo had actually been landed in 
Ireland, pointing out the great object of thedeſtruction of the ſhip,we conceive 
ought to have placed the matter beyond a doubt with reaſonable men. That jury 
do not appear to have beenſuch. 'There have, however, been juries who have 
acquitted againſt the plaineſt proof; there may be ſuch again; and thoſe caſes 
might be brought to apply to the preſent, equally as well as the two caſes in 
8th Mod. We think no jury in this country could reſiſt ſuch evidence as 
was produced in that caſe: The beſt that can be faid for theſe caſes, is, that 
the facts of burning and ſinking the ſhips did not concluſively follow fi om the 
circumſtances proved; they might have happened from other innocent cir- 
Ccumſtances. —But then this abſurdity follows, that a bare poſſibility of inno- 
cence, is, in ſuch caſes, to deſtroy the moſt rational ground of preſumption 
of guilt. Upon the whole, we hope this jury are to be guided by their own 
judgments ; and not by what a jury in any other caſe has done; when for 
-aught we know, that jury might have been compoſed of the moſt ignorant or 
the molt corrupt of men. As to the caſe in $th Mod. 249, where Gilbert is 
made to ſay, © that a man ſhall not be found guilty and hanged upon pie- 
ſumption,” it falls within the caſe cited by Lord Hale; a man was indi& 
ed for ſtealing the goods ofa perſon unknown, merely becauſe he would not 
give an account how he came by them; and he was thought to be too port 
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to come by wech property honeſtly ; ; but no felony v was proved ex ever - to hard 
been committed, nor were they able to ſhow any other owner of the goods. 
To have convicted in that caſe would indeed have been to have built up pre- 
ſumption upon preſumption. —Gentlemen of the j jury, we will drop 
this point. The evidence is properly admiſſible ; 3 you are to judge of its 
force ; we have endeavored to do away any im proper effect which the read- 
ing of thoſe caſes by the gentlemen may have had ;—and we leave the law 
as it really ſtands. 


If, gendemen; you compare al the EP TAL together, you will find i 
fo connected, that the latter circumſtances could not have exiſted without 
the former. Can it be reaſonably ſuppoſed that Donagan was ignorant of 
the defigns of Hauer aſter what you have heard? Who but Hauer could have 
inſormed him of the wiederkomme drops? ? A firangerto this country, un- 
acquainted with German terms and ex preſſions, where could he have acquir- 
ed the notion of any ſuch thing, unleſs by reaſon of his. intimacy and con- 
nection with Hauer For we do not find any other perſon than Hauer, who 
knew any thing about ſuch a medicine, or that had ever heard of the name. 
And we well know they were drops ſo called by Hauer, and he had attempe- 
ed to make uſe of them, long before we hear of any acquaintance between 
him and Donagan. | We thiok itis very evident, too, that he knew the ob- 
ject to which they were to be applied. But to oppugn this, you are told 
that he was under a belief of ghoſts, and thathe wiſhed, for certain purpoſes, 
by means of thoſe drops to raiſe up the ſpirits of the dead; that he had heard 
of this magic power attributed to theſe extraordinary drops, and was anxi- 
ous to procure them for the purpoſe of experiment. Strange ſuggeſtion l 
They have told you that Donagan does not want underſtand] ing ; and yet 
they would have you believe him to be the verieſt fool upon earth! What 
man is there of any underſtanding, who can for a moment ſuppoſe that the 
grave can yield up its contents, or that departed ſpirits have power to hold 
converfation with man! 'Theſe are all the vifionary chimeras of an heated 
brain! the creation of a diſturbed fancy! For the minds of thoſe who are 
under the rational influence of the religion we profeſs, muſt diſcard ſuch ideas 5 
and muſt be perſuaded that the grave has not the power to ſurrender up its 
drad, until the laſt trump ſhall rouſe them from the long ſlumber of ages ! 
That he deſigned to procure wealth by yon of theſe drops, we believe. But 
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it was by adding to the number of the dead, that he expecled to accomplith 
this end. How elſe do you account for his anxiety, and his earneſt deſire 
to procure the drops, when he was in company with Hauer himſelf, if hs 
had not known the uſe to be made of them ? if he had not been acquainted 
with the whole ſecret ? For you will obſerve, that when Hauer procured the 
drops from Dr. Luther, who then lived at Lebanon, and when he pretend- 
ed to have got them from Bethlehem, he had no acquaintance with Dona- 
gan. How then did Donagan become poſſeſſed of a knowledge of all theſe 
faqs and &tircumſtances, unleſs from an intimate communication between 
him aad Hauer reſpeQing it ? For he declares to Dr. Stauſe, that he had got 
ſome from Bethlehem, and from Dr. Luther before, but they were Not 
STRONG ENOUGH. Now from this exprefſion of Donagan, can you doubt 
for a moment that he knew e about the potion that had been adminiſ- 
tered to Peter Shitz, * that it faile in its operation; it was not STRONG 
ENOL GH to pro ge the deſired ee? His conduct at Orndorf”s is alſo 
remarkable 3 his riſing in the price lo rapidly; his repeatedly calling for it, 
It did not ſuit him to go to Dr. Luther. His potions were not sTRONG 
ENOUGH. Why wiſh to procure the drops by means of third hands? If 
they were harmleſs and innocent, why did he not at once go to Fahnſtock 
and otiers himſelf, where he declared ſuch medicine was to be procured ? It 
would rather appear, that by his earneſineſs—by. the ſums offered, and by 
his demand of an unknown medicine, he wiſhed to tempt and ſeduce. the 
perſons to whom he applied to anticipate him, and to give him a deadly 
poiſon. It is ſaid we have not ſhown the drops were poiſonous, nay more, 
we have not ſhown the drops themſelves. We cannot tell what they were 
We know of no one who can give us any information about them. But tha 
Donagan was in ſearch of a deadly poiſon, is beyond conjecture, Why elſe 
his ſugg:ſtion, that he knew it was a medicine that the Doctors Dip Nor 
LIKE TO SELL ? Why ſo many dark hints about it? Why defire to procure 
it at any price—beyond the value of any medicine yet known? Why his re- 
peated declarations that he meant no harm with them ? Why did he declare 
to Dr, Kenigmacher, that he would bind himſelf in 100d or 10,c00 dollars 
that he would not hurt a living creature with them ? Whyall this, we anſwers 
If it it was an harmleſs liquid, and not a deadly poiſon, which he was ip ſearch 
of ? Lit was not to contain in it the power to harm, theſe expreſſions could 
| mean nothing. That he meant to try projecls as Dr. Stauſe called them, 
Fr — certain; but they were projects of the moſt malignant kind. 
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Gentlemen, the circumſlance of the powder has been treated with. muc'h. 
levity by the counſel for the priſoners. That it might have been purchaſed 
innocently is true. 'That this may not be the ſame powder, is alſo poſſible... 
It would have been more ſatisfactory if Donagan had attempted to give any 
evidence of the purpoſes to which he had applied the powder, which, it is be- 
yond a doubt, he purchaſed of Mr. Kapp. One would ſuppoſe this would 
have been within his power. If he had been making any innocent uſc of gun- 
powder after that purchaſe, either by blowing rocks or otherwiſe, he might 
eaſily have ſhown it. His not doing fo gives conſiderable weight to the cir- 
cumſtance z and though in itſelf it is inconcluſive ; and even the reſemblance 
of the grain, and the paper, with the ſamples produced, and the form and 
appearance of the bag are not infallible proofs ; yet taking it with the other. 
circumſtances, it gathers ſtrength, The ſmallneſs of the quantity ſound. 
(there being but half a quarter of a pound purchaſed of Kapp, ) being in- 
ſufficient for almoſt any other purpoſe; and in the ſame kmd of bag 3 
purchaſed by a perſon who was the inmate of Hauer, comparing it with. 
all that went before, with their joint reſearches for the wiederkomme drops, 
and with the fatal event that followed, the death of Francis Shitz by means 
of the powder out of ſuch a bag, and Donagan not attempting tq account. 
for any other uſe made by him of the powder he purchaſed ; renders.it ex 
tremely probable it is the identical powder purchaſed by Donagan, to be 
uſed for the horrid purpoſe actually eilected by it ; and that he knew it, and 
that of courſe it ought to be conſidered as very material, and forming a, 
weighty part of the great maſs of evidence in this caſe—But the jury will 
give itſuch weight as they think N We have done our duty in bring 
ing it before them. 


Gentlemen, all theſe men are lately from Ireland; and it is ſurely worth 
ef remark, that, Hauer had no knowledge of any of them until after his in- 
timacy with Donagan. How elſe was M*Manus, who was to become-a a 
principal actor in the bloody ſcene, introduced to the acquaintance of Hau- 
er, if not through the means of Donagan ? Donagan, from his knowledge oc 
theſe men, muſt have procured them to commit the murder. He muſt have 
be en the agent, the contriver ; he muſt have aſſiſted intimately in the general; 
plan. Is it reaſonable to ſuppoſe that Hauer, without any kuowledge of + 
(Manus, who had lately come into the — would have acted d 
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wildly as to have communicated ſo important a ſecret to him, unleſs. he had 
been directed to him by Donagan s who was intimate with him , who muſt have 
known him and his bloody diſpoſition well? Is it probable, if we muſt rea- 
Ton ſo much upon probabilities, that theſe men could have been ſearched out 
or procured in any other way, than by the interference of Donagan ? We 
find Donagan and M Manus frequently together. Gentlemen, it is no 
triff ing circumſtance, their being together at Logan? s, where M*Manus had 

the two odd piſtols, highly charged. That thoſe very piſtols were at Shitz 5 

honfe on the night of the murder, is to be preſumed from the ſingular cir- 
cumſtance, of the uneven ram-rods found i in the houſe ; one was longer than 

the other 3 ſo was one of thele piſtols longer than the other ; the old one was 

a little longer than that which appearef to be more new. —The time when 

theſe piſtols were ſeen by Miller in the poſſeſſion of M<Manus, correſponds 
very well too, with the time mentioned by Kapp, when the powder was 

purchaſed of him by N The coincidence of circumſtances is ſurely 
A — 

As a proof of the innocence of Donagan, it is contended that he was ten 
miles from the ſcene of action, on the night of the murder, in a reſpectable 

houſe. It is true this is ſo proved, by a character highly reſpectable. But 
what is that to the purpoſe ? ? It matters not where he was after he had ſet 
the whole machine i in operation: it cannot poſſibly tend to prove his innocence- 

If we bad indicted bim as princi ipal, then this circumflance might be material to 
be inquired i into ; but we have charged him only as an acceſſary before the fad, 
and not at all as being preſent : fo that his being ten miles off concludes 

nothing. This circumſtance, however, requires a little more examination.— 
We cannot conceive that his being at the houſe of George Illig is any proof 
of his i innocence. It rather appears to correſpond with a general plan, art- 

fully contrived beforehand, with a view to ayoid deteion. It is ſomewhat 

fingular that he left his home at this very time, Who can heſitate: to believe 

that he purpoſely went aways in order that Hauer might brivg ſome ſtranger 
into the houſe who might be a witneſs for him; and accordingly Baker is 

brought there to ſleepi in the room with Hauer and bis wife; which he bad 

never done before. When he came there he naturally aſked for Donagan , 
and was told he had gone away that morning to Illig's. He then aſked for 
M' Manus's wife. Charles had taken her away—ſo that it ſeems to baue 
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þeen agreed, that the whole knot ſhould ſeparate, and each one of them hayg 
a voucher as to his being in a certain place on that night, in caſe ſuch evidence 
ſhould be required at a future day. From the declaration of Hauer to 
Baker, it would ſeem as if Donagan had left his houſe in the morning; it 
was not until night that he went to Illig'ss What he was about all that day 
he has not attempted to explain; it is left to be conjeQured ; moſt probably 
he was alliſting to arrange the horrid buſineſs which was to be tranſacted in the 
pight. He has thought that it would be ſufficient if he gould make it appear that 
he was in a decent houſe atthe time of the murder. Accordingly he was 
to be at Mr. Illig's. Baker was to be at Hauer's. M. Manus was to pro- 
cure ſome one to be a witneſs ſor him. He endeavored to procure Cafllry, 
and actually took Cox with him to the houſe of Geiger.“ Thus the whole 
buſineſs ſeems to have been preconcerted; and this at once accounts for 
Donagan going to Illig's on that very night. It was the purpoſe of pro- 
curing a good witneſs in Mr. Illig. What was his conduct when the offices. 
came to arreſt him? He did not appear to be concerned. There was no 
change in his countenance. The charge againſt him of ſo dreadful a nature 
ſeemed to ſtrike him with no terror, or apprehenſion. He muſt have expected 
this, and have been prepared to at that part; accordingly he turned round tq 
Mr. Illig, and with the greateſt coolneſs and indifference, aſked him for a 
few lines that he was there all night. This mufl have been his object from 
the firſt, If he had been innocent, he moſt probably never would have thought, 
of demanding ſuch a thing. Nor would a man of the pureſt heart, who ſhould 
be thus ſuddenly charged with having committed a murder, bear up with the 
ſame preſence of mind : However innocent, itis almoſt impoſſible to meet 
a Circumſtance of that kind with the ſame firmneſs and unconcern which 
Donagan evinced. His mind, therefore, was prepared for the event; he had 
ſettled the part he was to act upon the occaſion, 


One of the ſtrangeſt ſuggeſtions has been made which we have ever heard: 
That Hauer was the pro jector of the necromancy, which was probably de- 


fgned to hang Donagan, inſlead of hurting Shitz, and to ſweep Donagan's 


—— us. 


It would ſeem from Hauer's confeſhon, that the ſame plan was to be 
purſued by M. Donough who was to have witneſſes in the houſe ; but was 
to get out privately behind the bed, through a hole in the wall. 
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money into his own pocket; and that Hauer's charader and oondua ſeem 

to lead to this conclußon. Now, how is all this to follow? or how would 

the deſtruction of Donagan have put his money into Hauer's pocket? Wo 
have been told Donagan was eo, but honeſt, What object would his one 
or two hundred pounds have bcen to Hauer, if he could even have procured 

it by Donagan's death, in compariſon to the eſtate of the Shitz's whom they 

ſay it was not intended to hurt? But Hauer would not have got the money 
in caſe of his hanging Donagan; he was not his heir; nor was any of his 

money in Hauer's hands; but all lodged, for ſafe keeping, with Mr. Illige 
How abſurd, then, is ſuch an obſervation. It is like the very many con- 

&Qures which the gentlemen have made upon this occafion, which have ng, 
premiſes to ſupport them, 


It is ſaid that it could not have been defigned to poiſon by theſe drops ; 
that if that had been the intention, fix pence worth of arſenic might have 
been got, which would have been ſufficient for the purpoſe. But, gentlemen, 
this would not have anſwered, —The poiſoning by arſenic is the moſt eaſily 
diſcovered of any poiſon that can be procured. It ſeldom fails of detection. 
It muſt be mixed with ſome food, where it can be ſeen, or with ſome drink, 
where it would leave the ſettlings behind. The poiſoning by arfenic has. 
moſt commonly furniſhed the means of diſcovery. Beſides, itis a well known 
poiſon to moſt people. Large quantities are daily purchaſed for the deſtruc» 
tion of rats. In this cafe it would not have anſwered the purpoſe. Peter. 
Shitz, eſpecially, was to be ſeduced with a belief that certain drops, uſed in 
a particular way, would put him in poſſeſfion of great wealth. The potion 
was to be adminiſtered under this diſguiſe. Arſenic would not have an- 
ſwered the purpofe; he would have known what is was. His death would 
have been accompliſhed long before, but the drops happened not to be ſtrong 
enough, as Donagan himſelf declared. He would not, therefore, go back 
to Luther for them; but he endeavored to ſearch out for ſtronger drops, for 5 
the real fluff, as he called it. That he was in ſearch of poiſon, we truſt we 
have fairly ſhown from his own expreſſions, eſpecially, that he would do no 
harm with them; and would give ſecurity not to hurt a living creature $. 
which would have been abſurd if the ſtuff he was in ſearch of was innoeens, 
and harmleſs. 
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It is ſaid, Donagan did not fly, when he was diſcharged by the juſtice j 
hor when he was again arreſted and diſcharged the ſecond time ; and this 
is a ſtrong proof of his innocence. 


No, gentlemen, he did not fly; and for the very reaſon which the counſel 
have given. That indeed, would have been a MARK OF HIS GUILT. He knew 
better. He was rejoicing in the ſucceſs of his ſcheme z and having eſcaped 
would more naturally ſuppoſe that his ipnocence had been made manifeſt, 
@r rather that his guilt could not be made to appear. He muſt have congeived 
that he had managed matters with ſo much art and addreſs, as that his ſhare 
in the bloody tranſaction could never be proved upon him. And, therefore, be, 
was cunning enough not to attempt to fly, as it might have blaſted all his 
ſchemes ; and have furniſhed a ſtrong addition to the maſs of circumſtances, 
in caſe he ſhould happen afterwards to be apprehended, This, therefore, 
proves nothing for him. 


We think, therefore, taking all the evidence, and comparing one circum- 
Nance with another, it ſtrongly implicates Patrick Donagan in the guilt of 
this murder, It is impoſſible he could have been a ſtranger to this horrid 
conſpiracy to take away the lives of two innocent men, from the worſt of 
motives, His whole conduct can not be accounted for in any other way, 
than by ſhowing him to be a party cancerned z and it muſt have been him 
and him only, who could have brought Hauer to the knowledge of the per- 
ſons and characters of M*Manus and the other Iriſhmen who aſſiſted in the 
execution of the plot. Hauer's conduct, conſidering this in any other point 
of view, was that of a madman ; and without having the minds of theſe peo- 
ple prepared by one who knew them well, it would have been ſtrange in- 
deed for him, without any previous knowledge of them, to commit himſelf 
to them, unleſs he did it by the aid of ſome other perſon who muſt have been 
greatly in his confidence. Every probability points out Patrick Donagan 
as the inſtrument, and adviſer of Hauer, in procuring theſe bloody hands for 
the purpoſe of wreaking his vengeance on his two brothers-in-law, — 
With theſe obſervations we commit him to your hands. 


. 
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Francis Cox, gentlemen, is the next obje of your conſideration ; and we 
lumbly apprehend, that the circumſtances againſt bim are irreſiſtibly ſtrong.” 
Not only perſons procuring, but thoſe who even conſent” beforehand, are 
acceſſaries before the fact. For under the wocd Ai are comprehended all 
perſons counſelling, abetting, plotting, aff-nting, conſenting and encourage- 
ing to do the act, ard not preſerit when the act was done. Foft. 126.—If he 
went to the houſe of Geiger, with à knowledge of what was to happen, 
which is the circumſtance to be inquired into; and with a view, if any fu- 
ture dtcafion ſhould require it, to add perjury to murder, by becoming 4 
witneſs ſor M*Manus, and endeavouring to conceal the truth of the fact, 
(which does not call for the ſtrongeſt faith to believe) then i is he completely 
within the ſpirit of the law. It is ſaid, however, with an air of triumph, 
(and almoſt every witnefs was afked the queſtion) that Francis Cox was 
never ſcen in the neighbourhood of the Shitzes, and that be was a firanger 
to John Hauer. But of what conſequence is the circumſtance | ? It is not 
neceſſary to prove that he ever was there, or that he ever beheld J ohn Hauer 
before the fatal murder. The only point in iſſue i is, whether ME A1bED IU 
IRE MURDER/OR Nor; this may be done in a variety of ways; and althoꝰ he 
hever combined with Hauer or Donagan or M. Donough, yet if he aſſiſled 
M. Manus, if he combined with; and was acceſfary to him, it is all we 
are bound to prove for a man may be acceſſary to one and not to the other. 
He may eren be a procurer of a murder, and yet never have ſeen the ac- 
fual perpetrator of the deed; If Hauer procured M*Manus to commit 
me murder, and M' Manus called in the aid of Cox, ſurely it can be no 
defence for Cox that he never ſaw Hauer! Why the gentlemen have taken 
held! of ſo very triffing a circumſtance we are at a loſs to know, unleſs if 
be, that they are ſtaggered by the ſtrength of the evidence, and FIDE noi 
what to ſay. —Foſt. 12 5—6. 


f ptobabili: 
and un- 
Cox, on 


It is contendedthat the eviderice does not furniſh any degree 
ty that Cox was concerned, but lofes itfelf in doubt, conject 
certainty; Let us examine the force of this ſuggeſtion. We 
the night of the murder, ſleeping at the houſe of Geiger, in confequence of a 
pre-concerted plan for that purpoſe ; becauſe all this had been arrariged before 
at Manheim. Is it not then a very conſtrained preſumption, to ſupfloſe that he 
did not know what he went there for—that he never aſked any queſioꝑ about 
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it? You are not only to con jecture this; but you muſt go further, and you 
are to take it for granted that tie is a fool and an ideot z that he was the dupe 
of a young fellow like M. Manus, and a number of other conjeQtures, which 
are raifed up, like magic, to do away the eſſect of the conclulion, which will 
naturally be drawn from the whole conduct of Cox. He and Cafiry are to 
be carried to a certain houſe, to remain all night, for a conſiderable reward, 
and yet are not to know what they are to do there. We find Caftry very 
naturally aſking for what purpoſe he was to go there ; but he is not to be 
told without taking an oath to keep it a ſecret. It then naturally ſuggefied 
itſelf to him that ſomething improper was deſigned; aud he refuſed to go; 
though the idea was held ont to him that for the mere act of going to the houſe, 
and to remain there; while M*Manus was to go vut, he was to receive ſo 
much money as would keep him from the neceſſity of working hard. But 
Cox is not to poſſeſs the ſame preſence of mind; He is to be led, like a fool, 
into the difficulty without knowing what he is about; he is ſaid to be the 
dupe of M*Manus. In the next moment he is to have wit and reflection 
enough to ſuppoſe that M<Mapus meant to run away with ſome rich heirels 
Hand yet is to give him no aid in this ſcheme, but to lie quietly in the houſe. 
What a variety of fuppoſitions the gentlemen can now furniſh for Cox to 
juſtify his conduct; and you are to wander, gentlemen, into what his coun» 
ſel have called a wide field of conjecture, to try if poſhbly Cox might not 
have been gulled into all this 3 and you are to dream very hard that he is ſo 
great a dunce as to be impoſed upon by the moſt frivolous pretences. Un- 
fortunately, however, all theſe ſuppoſitions end in abſurdity. Again, M. Ma- 
nus had borrowed a ſaddle from Geiger; and you are told that he might 
have held out this as an inducement to Cox, in order todiſguiſe his real ob- 
je ; and that the returning of the ſaddle appeared a plaufible reaſon for his 
going to Geiger's. Well, then, two men are to be hired, at a great ex- 
pence, to go a conſiderable diſtance, to ſleep at Geiger's, becauſe M*Manus 
had borrowed a ſaddle and wanted to return it! And when Caſſry would 
not go, althaugh the ſtrongeſt of temptations, money, was held out to him, 
ſuppoſing it to be ſomething wrong, on account of the myſtery which ap- 
peared about it z Cox's eaſy credulity ſuffers him to be ſeduced away, and 
to be led up to Geiger's, partly on foot, and then riding by turns, in the 
ſeverity of winter, to witneſs M*Manus returning a ſaddle ! This is of a 
piece with the other copjeQures, 12 only rational way of accounting for 
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This conduct is, that Cox and Caffry were wanted as witneſſes, that they 
might be able to ſwear, in caſe M. Manus ſhould ever be charged with the 
murder, that they went to bed with him in the evening, and that they roſe 
with him in the morning, at a place five miles diſtant from the fatal ſcene ; 
and as to the intermediate time, ef courſe they would be aſleep, and not 
undertake to ſay any thing about him. It was for the purpoſe of perjury, 
then, that theſe men were wanted. Nor is it unlikely that they were to 
alliſt M Manus in getting out of the houſe without the knowledge of Geiger's 
family; they would have flipped him out of the window, and let him in 
again on his return, as has been ſaid by Mr. Clymer, Cox might have done, 
had he known any harm was intended ; this, we ſay, was moſt probably the 
ſyſtem that was to be purſued ; and then Geiger and his wife would alſo 
have been impoſed upon, and without knowing the ſecret tranſactions of 
the night, they alſo would have been brought as witneſſes that M*Manus 
flept in the houſe all night, and would have gone far to have acquitted him, 
from that very circumſtance on his trial. But Providence ordered it other- 
wiſe. The three Jerſeymen came to the ſame houſe, on the ſame night: 
two of them ſlept in the ſame room with Cox and M*Manus ; it therefore 
became impracticable to let him out of the window] it could not be done 
without a diſcov&y, which would immediately have led to a ſuſpicion that 
fomething wrong was going on. It therefore became neceſſary for M*Ma- 
nus to make his way out as ſecretly as he could, which he endeayored to do; 
but the landlady had locked the door, and he was diſcovered. It was too 
late to draw from his purpoſe, and he was determined to go on at all riſques. 
It was further contrived, that by rattling fome ſtones on the roof of the 
houſe, he was to be let in by Cox. And when he did return, ſtill in 
hopes to elude ſuſpicion, he did throw ſtones on the houſe, although he muſt 
have ſeen the light through the window, and that the people were up. It 
is ſuggeſted that Cox had no motive for all this; that there was nothing to 
induce him to affiſt in this tragedy. If we make out a ſtrong caſe, and 
the circumſtances ſpeak loudly as to his guilt, which we believe they do; 
it is immaterial whether he had any motive or not: or whether he aided 
the diabolical ſcheme merely for the ſake of miſchief. But we are ſcarcely 
leſt to conjecture that his iniquitous ſervices were to be repaid by a large 
teward in money. 
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The myſterious ſcene at Manheim has called forth many obſervations fromm 
Cox's counſel ; and is ſaid by them, as one would ſuppoſe they would fay,. 
that it furniſhes no evidence of guilt, It is their duty, ſpeaking for their 
client, to weaken the circumſtances as much as they poſſibly can. They tel, 
us, among many other things which they have ſuggeſted, that Cox did not 
hear and underſtand what paſſed between M*Manus and Caftry, and of 
courſe was not privy to M<Manus's deſign; and andly, ſuppoſing he did 
hear, it is only doubt and conjecture, that he knew what M<*Manus's views- 
were, and not ſuch proof as the law requires. | 


We have already anſwered this. ſecond ground. If guilt may be fairly- 
and rationally inferred from the circumſtances ; and the concluſions are ſa+ 
firong, that a reaſonable mind muſt naturally aſſent to them, as fair infer- 
ences from the premiſes, we cannot conceive that you ought to rejeR ſuch. 
proof, becauſe there is a poſhbility you may be deceived. Human reaſon. 
is in its. nature fallible; and in this caſe, although every other way of ac+ 
counting for Cox's conduct is ridiculoug and abſurd, yet you are told you 
muſt ſeek out, by every means-in- your power, whether. there is. no other 
poſſible way of accounting for it; and however fooliſh that way may be, you 
are yet to ſeize upon it to acquit the priſoner-. You are to uſe every ef- 
fort that a man, whom you can ſcarcely. doubt ta, be guilty, ſhall eſcape, 
leſt by the remoteſt paſhbility on earth he might be innocent. In ſhort, gen- 
tlemen, all preſumptive proof is liable to the ſame objection. The ingeni- 
ous man may invent a variety of ways by which certain ſacs might poſſibly 
have happened independently. of thoſe circumſtances. from which they moſt 
naturally and moſt probably follow. Then you muſt ſacrifice your natu- 
ral reaſon, you muſt diſregard all conlifteney and probability, and ſurrender 
up your beſt judgment to the moſt fallacious and abſurd arguments that can 
be made uſe of. In ſo doing, you would give a moſt fatal ſtab to preſump- 
tive evidence. You would ſcarcely have it in your power to puniſh any mur 
derer. Becauſe there is ſcarcely, a caſe in which poſitive evidence can be 
procured ; they muſt moſt frequently be convicted upon preſumptioas, or 
eſcape altogether. Now to ſuppoſe that Cox's intentions were innocent, 
and that it is mere doubt and conjecture that he knew what M<Manus's views. 
were, is to conjecture too ſtrongly on the other fide you muſt not only do 
this ; a ſingle conjeclure will not do; you ay {et lim down for an ideot,—- 
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Ft is to be obſerved that M- Manus had no knowledge of Caſſry. The 
young man left Derry, May was two years, in the ſame ſhip with Cox) 
He was therefore well known to Cox. He had been his ſhip mate. It 
Wis Cox therefore who pointed out Caſtry to Me Manus; he ſuppoſed that 
as he was quite a lad, working; Journeyinan 's work at a ſhoemaker's ſhop, 
without avy property to depend upon, that he might be readily induced to 
come into every mæaſure they might wiſh. But they were diſappointed. 
When Al · Manus wiſhed for another witneſs, whoſe conſcience, for the ſake 
of gain, would bend to circumſtances, Cox naturally turned his eyes to- 
wards Cafiry. We fin! Cox, this fool and dupe of M*Manus, taking an 
| alive part m the buſineſs ; he is cally the agent, contriving to bring Caf- 
fry into the ſcrape, and managing a meeting between him and Manus 
for that very purpofe. For, gentlemen, it was Cox himſelf who ſuggeſt⸗ 
ed to Cadry hat he wanted to ſſ eak ſomething to him, and appointed the meet- 
ing in the evening. When Caflry went up, Cox was buſy about ſome 
law buſinefs before the Juſtice ; and he aſked him what it was he wanted ; 
Cox told kim to wait till the buſmeſs was done, and he would tell him. 
Well, then, as ſoon as the bulineſs was fiſhed, and they left the houſe of 
the. jiftice, Cox artfigly contrived to leave M*NManus and Caltry together, 
arid he himſelf walked before with Bretz, without regarding Caſſry at all. 
It was at this period that M- Manus made the propoſitions to Caffry.— 
They went on to Cox's houſe, yet all that night Cox faid not one word to, 
Cafy, although he contrived the meeting, for the purpoſe, he ſaid, of ſpeak- 
ing to him about fomething or other. Surely then it is no myſtery what 
that ſomething was. Tt could be for nothing elfe than to introduce him to 
Me Manus, and to give MeManus an opportunity to accompliſh what he had 
in view. But you are told ſd innocent and free from deſign was Cox, 
that he was taken up. wich his law ſuit, and had forgot every thing about it, 
and it could not be any thing chat would intereſt his mind. To us it appears 
| conclufy e, that this was what Cox deſigned; that he had no other views 
that he dil not with toſpeak to him on his own account; but merely to 
give M*Manus an opportunity to bribe him into a participation of the crimes 
which were to follow. You are further told that Cox could not have over- 
heard what paſſed between Caffry and M<*Manus, Well, be it ſo—what 
will be the elſect of this ?—Simply this; that Cox knew all that was going 
on; that the plan had been conttived between him and M<Manus before, to 
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feduce this young man. How elſe do you account for his converſation 
with Calſry a day or two after—when he aſked him if he would do what 
they had been talking of before ? How did he know what M<Manus wanted 
him to do, or what their converſation was? By inſpiration ! Or rather 
(more natural is the ſuggeſtion) by communication between him and Me- 
Manus about it, or by the pre · concetved ſyſtem which they were endea- 
voring to carry into execution. Every other way of accounting for it is ir- 
rational and abſurd. To a reflecting and intelligent mind theſe ſtrange cir- 
cumſtances, taken all together, muſt furniſh the ſtrongeſt probable evidence, 
that Cox knew all that was about to take place; that he himſelf had em- 
barked in the villainy ; that he wiſhed to draw in his ſtip-· mate Caffry; and 
that he himſelf was ready and wilting to at the part aſſigned to Him; and to 
take his ſtation at Geiger's, for purpoſes which need not be repeated. 
We muſt therefore, now, trace him to the houſe of Geiger. You have 
heard the obſeryations made by his counſel, in his behalf, upon the circum- 
ſtances which happened there. Every thing is ſaid to ariſe from the pureſt 
motives, and from the moſt confclous integrity.— This man who was a dupe 
and a ſool beſore, now, ſrom the firmneſs of his conduct, which could on- 
ly be upheld by the rectitude of intention, gives the lie to every ſuggeſtion of 
guilt. He is not alarmed at any thing that took place, but remains unmov- 
ed at the confufion that the abſence of M*Manus created in the family let 
us ſee, gentlemen, whether his conduct does, as is contended, indicate 8 a 


heart free from guilt, 


When Geiger and his wife beeame apprehenſive on account of M<*Manus, 
and were afraid that his life would fall a ſacrifice to the ſeverity of the 
weather, as he had gone out, in a very cold night, but thinly clothed, Cox 
appeared altogether undiſturbed at the circumſtance. For along time he re- 
fuſed to aſſiſt in ſearching for him. At one time he pretended he had gone 
after the girls. If he had had this ſuſpicion z or if M*Manus had even held 
out this idea to him, why, kavigg ouce mentioned it, did he not perſiſl in it, 
as areaſon why he did not chooſe to trouble himſelf about it. Why, if he 
believed any thing like this, did he at all carry on the farce of pretending to 
hunt for him? It would indeed have been a fooliſh circumſtance to have 
travelled fo far from his home, to ſleep in a houſe, while M*Manus was to 
oreep out upon ſome amour.—He could not have believed any thing like 
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this ; and his wiſh to impoſe upon Geiger by hinting ſuch a matter, leavey 
the mind ſtrongly impreſſed with the idea that he wiſhed to conceal the truth, 
But there is more in his conduct upon this occaſion. When he found that 
this cicumſtance had no eſſect upon the family, but that their uneaſineſs con- 
tinued ; he told Geiger, that he complained of a belly- ache, and he had lent 
him his handkerchief to go out. Then it becomes more unaccountable, jf 
he believed this, that when M Manus went out, half naked, in extremely 
cold weather, complaining of ſickneſs, that he ſhould have no apprehenſions 
on his account — expreſs no uneaſineſs or alarm, at the length of his ſtay. If 
he had ſuppoſed that was the only object which M. Manus had, it would 
have been more natural to have been anxious and uneaſy about him, leſſ 
ſome unlucky accident had happened to him. As a man, he could not have 
been ſo reluQant to aſſt in the ſearch for him. The real truth muſt have, 
been, that he well knew the errand. M. Manus had gone after ; and he knew 
that all ſearch would be in rain. Lou have heard, when he did go out, 
that he ſearched about but little z that it appeared in him more like pretence z 
hat he flood aloof, and ſoon retired, before the reſt, to his bed. When he 
came from tlie chambor, he at once put on the ſlippers which M<Manus 
had carried up, without looking for bis own ſhoes, or ex any {urprize 
at their diſappearance. . If he had ſuppoſed M. Manus to it was baſe 
and inhuman, with all the unconcern in the world, to retire to his bed, and 


leave his companion, for aught.he knew, to periſh in the.cold.—No, gentle- | 


men, his whole conduct ſhows that he knew he was telling a falſehood. Be- 
fides, if he had been going only out of the houſe, on account of a temporary 
fickneſs, why was it neceſſary to ſettle the plan with Cox, of throwing ones 
vpon the houſe, that he might be let in unknown to the family.—All theſe 
inconſiſtencies in the conduct and ſtories of Cox, moſt certainly do ſpeak 3 
language very ſtrong indeed. When M Manus returned, about 3 o'clock in 
the morning, Cox was the only perſon who heard him throwing the ſtones 
vpon the roof of the houſe. He accordingly came down as ſoftly as he 
Poſſibly could; and when he found that the family were till up, he perhaps 
thought it more prudent to acquaint them that M*Manus was out there; 
be opened the door, and ſaid M<Manus was down there that they had been 
hunting for, that he hadthrown ſome ſlones on the houſe, and wanted Hi to 
let him in: and he had come down to let him in.— It is remarkable, then, 
that Cox was vigilant, waiting for this very ſignal: that he immediately 
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toſe, expecting he might have got M- Manus in privately, which was their 
great object. For unleſs this was the object, why was it neceſſary to 
rouſe up Cox for the purpoſe, when the lamp was burning, and the people 
might be ſeen to be up, through the window. Unfortunately for them, the 
family was up, and Cox could not have opened the outer door without & 
diſcovery; he accordingly acted the part we have juſt repeated to you. He 
then went to the door, and let M*Manus in; and ſaid, damn your ſoul; 
Charley, where have you been, to make us hunt pal all * But Char- 
ley made no anſwer. 


In the firſt place, Cox ad not been hunt ing him all night, he was waiting 
for his ſignal, in his bed; and in the next place, it appears too much like 
aſſectation, and an anxiety on the part of Cox that the people ſhould believe 
that he knew nothing about where M*Manns had been. With theſe obſer= 
vations, without enlarging more upon it, we leave this part of the evidence 
to your deliberate conſideration.— As to the ſcene in priſon, we ſhall ſay 
but little. You have heard it as it happened. What it meant we can but 
EonjeQture, That theſe men have been concerned in ſome dreadful ſcene of 
blood, we can have no doubt. Whether it alluded to a murder differerit 
from the one now trying, or not, we cannot tell. It is pretended that it 
tould have meant nothing; becauſe Cox in the morning refuſed to tell it. 
This ſurely can prove nothing; becauſe in his cooler moments his prudence 
might have returned, and he might naturally have ſuppoſed that a diſclo- 
ſure would be attended with too much danger to himſelf ; and the greateſt of 
Eriminals, remain until the laſt moment, under the hope of acquittal, We 
have thought it our ddd... IAG: before you; treat it as you 
think it deſerves. 


We have thus briefly conſidered the evidence as it has appeared againſt 
the priſoners, and have made ſuch obſervations as appeared to us the evi- 
dence deſerved. We conceive that it is entitled to more weight than the 
counſel for the priſoners are willing to allow; and that it does not merit the 
many trifling epithets which have been ſo freely applied to it. 
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One of the eounſel has ſaid, that innocence is as bold as a tion 3 and 
that the firm and undaunted countenaace of the priſoners indicates that their 
minds are conſcious of innocence, and that they are not under that dread, 
which is the conſequence of guilt. Gentlemen, there is no truſting to ap- 
pearances, they are extremely deceuful.—Yet let us obſerve, that the mere 
circumſtance of being brought before this ſolemn tribunal, far trial of life . 
and death, on a charge like the preſent, would naturally aflet the mind, as 
well as the countenance of any man; who had not become callous, and hat- 
dened in iniquity. Look upon your priſoners ; it is true they appear to 
brave the ſtorm that threatens em. Indifferent to all that paſſes, they 
ſeem indeed compoſed, regardleſs of what may happen. We do not agree 
with . the gentlemen, that this is a proof of their integrity. They 
appear to us to poſſeſs rather the hardened front of guilt than the ſe- 
renity of innocence ; and their boldneſs muſt diſguſt more than it will at- 


tach in their favors. 


But their characters are ſaid to be good, that they have behaved well 
and acquired a good reputation from all who knew them. In anſwer to this 
we ſay, they have not been long enough in this country to acquire a cha- 
racter. Character cannot be judged of from the mere circumſtance of the in- 
duſtry of a year or two, for the purpoſe of procuring a living. Expoſe it 
to temptation z and if after the fiery trial it comes, out unſpotted, it then 
and not until then, becomes fair fame and honor: Much -wickedneſs may 
lie concealed in the heart, waiting only for occaſion to call it into action. Ma- 
ny a hypocrite will deceive the generality of mankind by external appears 
ances, by an aſſumed ſanctity of manners, while all their apparent good 
conduct is but a cloak to their maliciouſneſs. There are many others who 
do not became wicked all at once; but incapable to reſiſt temptation, they 
{lide from one evil to another, till at laſt they ſully that fame which was 
bright before. Theſe men have not had time to eſtabliſh a character here: 
The teſtimony is all of the negative kind ; the witneſſes have heard no harm 
of them before. 'There can be no reliance on ſuch evidence. Their honeſly 
remained to be put to the teſt. A man who becomes a knave is not always 
| diſcovered as ſoon as he becomes ſo. He may be reputable this year, but of 
evil fame the next. This has happened to many. If in this caſe the evi- 
dence is powerful and convincing, although only preſumptive, their former 


I us 1 - 
butdtiön will avail nothing. The face of nature itſelf, which to day is alt 
ferene and lovely, to-morrow mw be enveloped in clouls, ; and darkened 
with the ſlorm.—— 

We have now, gentlemen, done our duty: We 5 che priſoners 
into your hands. It is_a moſt ſolemn charge. The duty muſt be a painful 
one to you; but you owe it to your country to perforni it with a good oon- 
ſcience. If you do juſtice you have nothing to fear. And we are fully 
perſuaded that you will judge them as your unbiaſſed conſciences ſhall direct 
you, regardleſs of conſequences; and that when you return to this bar, 
your verdicts will be the reſult of your beft judgments, whether that may, 
be that they ade guilty or not guiliy. — 


[ Mu. Notwithſtanding what is aid in pa. 86, that the fuming up 
would be given as one ſpeech on each ſide yet the rule is adhered to only on 
the part of the Commonwealth—as it was thought adeiſeable to et the 


ſpeeches of Mr. Clymer and Mr: Hopkins ſeparatety:J"" 
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' The Preſident of the Court charged the jury i th following manhet : 
GENTUEMEN OF THE JUKY- : 
The judiciment upon which you are now WA the 6x" at the dana 
tharges Charles M<Manus and Peter M. Donough as principals; and the 
priſoners as acceſſaries before the fact. Charles M- Manus has been already” 
convicted. But whether the preſent priſoners at the bar were partakers of 
the guilt, as acceſſaries before the ſact, you are now * en to * 
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The murder of Francis Shitz certainly rouſed the indignation of the 
county. Its atrocity is unequalled by any thing of the kind hitherte known 
in Pennſy wania. The execution of the murder was as * „ as the Tm 
ti es were baſe and grovelling. | 


The keenelt ſenſations muſt ariſe in the minds of all good men, and. 
worthy citizens, that in a government of laws, predicated on the ground, 
of freedom, where the ſecurity of our perſons, und the protection of our 1 
property, ate the primary objecis of legillation, a maſſacre ſbould take, | 
ellect that would diſgrace the manners and government of the moſt * f 
People! V 


L 434 } 


It is proper, gentlemen, that this ſenſation in the public mind ſhould, 
be encreaſed-and'exhilarated; to cauſe us colleQively, and individually, 10 
become more circumſpect in our obſervanoe of the conduct of each others 
and more watchful of —_— 


Bat, pentlemen, Ih che fefätive Nustlons We now bold; call- 
ed upon by the laws of our country to decide upon the life and death 
of Feller wien, we hive a different part to act. Sitting as 
arbiters 6f the fate of there men, we talk diveſt öurſelres of all pre- 
judices we may have imbibed from fiories told out of doors. We muſt dif- 
regard alt appretichfions bf ifl-will from pirtitular ns or wy dangers 

gre he ily _ way 


| Here occupying 8 "ſry of Judges and 2 it is a ſacred dutyy 

that each of us ſhould permit his underſtanding to be ruled and guided vux 
by the evidence which has been laid before us; and HAT EVIDEKCX ON 
which is acknowledged and received by the laws of our country as genuine; 
ſhould have an operation on y6ur minds. Evidence which the law pros 
nounces to have no weight, though it ſhook; from the neceſfity of the Occas 
fion; come imo tie view of the jury, muſt, when they are informed that it is 
legully ineffettive; be laid totally out of the queſtion. Nothitg, indeed; 
ſhould induce a 6otiyidtion in & be of murder, but evidence legal in ſifeif, 
fairly aud openty delivered in Court. Paſſion, preſtdice, and the rumouto 
ofthe country, ſhould be done away, Cool inquiry; a deliberate exami - 
nation and compariſon of the circumſtances one with the other, with a zel 
for truth, ought to aſſume their places, 


Here, T ciel it t proper again to obſerve, that the eonſe ron of one pfl | 
In guilt, ought not to operate as evidence to convict thoſe other priſoners. 
There is great reaſon in this rule of law. A mau who has himſelfbeen guil- 

y of kn offence, ought not to be permitted to criminate another, in the ab- 
ſence of that other ; and when the priſoner, who makes the confeſon, may 
have abandone all hope of ſalration here and! hereafter ; or perhaps becauſe 


de may bare gien kiaſelf up ta a rage agaipli the perſon whom he charges; 
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The prifoners are arraigned before you as acceſſaries before the lad to 


Charles M<Manus, who ſtands convicted of the murder of Francis Shitz. 


The law defines an accaſſary before the fact, to be © One who being ab- 


te ſent at the time the crime is committed, does yet procure it tobe dane 3 || 


6 counſels with another to do it, —or commands. it. to he done.“ 


It nenen eee, 
abſent at the time of the commiſſion of the offence. For if be be preſent 
—_— CG | 


a he does nat i 


communicate with the perſon who does the felony. As where A. prevails 
upon B. to procure C. to poifon or kill D. If C. does kill D. A. theugh he 
never ſaw or {poke to C. upon the ſubjeQ of the intended felony, is as much an 
cee as highly puniſhable as B. who procured C. to do the act. 


As to the evidence before vou, I ſhall recapitulate the prominent. parts of” 


ii as it reſpecis gach af the priſoners as. they ſtand in order in the indiQm 
Having done this without comment, I muſt leave it to yop to draw your 
gxn.concluons. It is not the duty of. Judges, in caſes like- the preſent, 
to preſs arguments for convidtion, which do not ſiribe the ming fo forcibly 
as at once to. ſatisfy of guilt. 


As to Hauer, gentlemen, when you conſider the teſtimony relating to his 
malice againſt the.deceaſed, and his brother hefore the murder: His beha- 
vior immediately before the death of Francis Shitz, aud after, and all this 
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accompanied by his own conſeſſion; you can have. no. hefitation but that. | 


agaiul him there muſt be a verdiè of guilty. 


A, 10 Donggan and Cap. the exidence is merely circumaſlantial and 
preſumptive. When, this kind of exidense,.. unaccompanied by any thing 


paſitive, i is brought before a jury to induce a conyigian for Murder, it ough t 
to be received and ated upon with great caution, 


V 
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Though even probable preſumptions, which may be drawn from a valte- 
ty of cirtumſtances attending a crime, will authorize .a jury in any caies 
whether of the higheſt or loweſt kind of offences, to convict ; yet as cirgum— 
ſtances, particularly when few in nuruber, are ſometimes uncertain and fal- 
Lible, it is certainly pradent for the judicious and conſcientious juror to 
ſcrutinize all the circumſtances rainutely, It upon ſuch ſcrutiny he can 
fairly make the concluſion of guiltineſs, he ought to do it firmly and without 
fear of conſequences. On the contrary if helitation and doubt remain, up- 
on contraſting all the occurences brought before him in evidence, the juror 
ſhould as firmly and ſearleſsly pronaunce the priſoner not guilty. It is 
an excellent ſentiment of a great lawyer and a moſt pious man, the famous 
jadge Hale, That in caſes of preſumptive evidence, it is better that five guilty 
re; capes than that one innocent ſuffer. | © 


10 Tbe * ee a ada detail of all the evidence that had 
been given, with the utmoſt impartiality and candor, _ He told the jury the 
Court would make no obſervations on the evidence, but leave them to judge 
of it for themſelves ; that they had heard the arguments and remarks upon, 
the. whole teſtimony, much at large, on both fides ; and would decide for 
themſelves what weight they were intitled to ; and if they did not think 
the evidence ſufficiently ſtrong to convict, they ought to acquit without the 
fear of cenſure z but if they were ſatisfied in their conſciences, that the pri- 
ſoners were guilty, they ought as fearleſsly to declare it, 


Too bailifſs were then ſworn to keep the jury together, in the com- 
mion form, and the Court adjourned, when the jury retired, at "I 0 
clock, on Sunday afternoon. | 


At half paſt ſeven o'clock in the evening, the jury tons their 
verdict. So great was the public curiofity, and fo immenſe the croud of 
people, occupying the whole paſſage to the door of the Court-Houſe, that 
when the Court. went up to receive the verdict, it was with ſome — 


they could getinto the houſe, 


The Court was opened, 


E. var | 


Cr.xxx of Oyer & Terminer. 
Gentlemen of the jury, anſwer to your names—Cryer counk 


O * One, &c, 
Exxxx. Gentlemen, are you agreed on your verdict? 
10 URY- "Wi 
Crexx. Who ſhall lay for you ? 
- Jury. The Foreman. 
9 John Hauer, hold up you hand—(which he did.) 


How ih you, i, is John Hauer guilty of the felony whereof 11 
flands indlicted, or not guilty ? 


" FoxEMAN. Guilty. 


Crexx. Is Patrick Donagan guilty of the felony whereof he ſtands in 
diced, or not guilty ? 


IN Not guilty, _ Oye. 


Crxxx. Is Francis Cox guilty of the felony whereof he ſtands _—_y 
er not t guilty 2 2 | 
Foreman. Not guilty. a 
CLexx. Gentlemen of the jury, hearken to your verdiQs, as the Court 
has recorded them. You ſay that John Hauer is guilty of the ſelony where- 
of he ſtands indicted, and that Patrick Donagan and Francis Cox are not 


. Juxr. Yes, 
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The Court | eijourned vac EP morning at 10 . 


On ati 7 une 29th, Charles M*Manus and John Hauer were brought 
up to receive the judgment of the Court. | 


The number of people who attended to witneſs the ſolemn frene was 
very great; and during the whole time a moſt profound filence prevailed. 


The e of the Court addreſſed the . —_ to the fo 
lowing effeQ : 


You haye been indided for the murder of Franeie Shitz'; you have 
Fleaded not guilty, and have put yourſelf for trial upon your country, which 
country hare ound you guy. Have you ahy thing to Lay, why the 
Court ſhould not pronounce judgment againſt you, according to law ? 


Cranes MeMaxvs (in a very reſpectful manner) Said, NO, aq 
LokxD. [The addition of My LekD, was occalioned by his having lately 
come from Ireland, where the chief juſtice is addreſſed mm iliat 902 4 and he 


| yy n 2 it Rr. * 


u 7 a 9 2 as 2 * 12 


kin Havrk would not PR at all; but behaved,ns hoheidderactach 
the whole trial, in a diſguſting and ſtupid manner, 


| HEN RV, Preſident. 
xe octeſion requires I ſhould ſay ſomething to you, zelative to your com- 
Poral concerns. If in doing this I can produce in your minds a juſt qenſe 
of the awſulneſs of your ſituation, the friendly act will exact from you a 
thankfulneſs, as for the only good which remains. to oon this earth. 


While you retain tiſe, a devoutneſs.df thought, and an intenſe. aontriulon 
for yvur manifokl iniguities, are indifpeufibly nequiſite to drag, as it were, 
by | force, the. forgivendls of your: God upon you, and the quiet uf your 
conſciences. The principles of our religion, which, probably, before the 
commiſſion of your crimes, had never been inſlilled into your hearts, are ſo 


benign and lenient as to furniſh the ſirongeſt aſſurances to the alt handaged 


t 
u 
a 
e 


NA 


- 
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einners ; even to thoſe, who from the vileſi of all motives, have imbrwed 
their hands in the blood of a neighbour and a brother, that they, upon 4 


thorough repentance of their eee thay vere; inns the aras of 
mercy. 


*Tis to this holy religion you muſt turn your thoughts, and, in ſeryent 
adoration, ſupplicate our Saviour and Redeemer, that he may grant to vu 
thoſe joys, and that felicity in futurity, which 6Qmrite and repentant lanerd 


always wil receive 


A mere ſhow of repetitance will not do. Tears ſhed becauſe of + reluc - 
tancy, in the blodm of youth and health, to relinquiſh the enjeyments of this 
world, will be ineſſeQual. Nothing but a fincere offering of a broker bearty 
and an humble ſpirit, at the feet of the Deity can procure you a remiſſion of 
tie enormous fins ol which you have been gullty. 


To enable you to . ms amen eee enn 4 
may the more eafily be led into the true path, to the boſom of your God an 
Saviour, I muſt adviſe you to ſolicit ſome pious arid wbrthy miniſter of the 
poſpel, daily to attend | yous with the ald of his ehortation and infirudtion. 


A cardia pos acktiowledgmetit of your various tranſgreſſions and 
inipteties'; and a reparation to ſociety, fo far as is now in your power to 
elfect, by a full diſclofure of the part each of you took in this bloody bufi= 
heſs, will moſt aſſuredly obtain for you portions in the manſious of bliſa.— 
Without this effort be malle by you, there can be no bope of ſalvation ſar 
you in — world to come. = 


Perhaps you may entertain 4 TR that the mercy of the executive will 
nterpoſe to fereen you from death. But of this there is little probability. — 
The atrociouſheſs and batbarity of your offences ; the clearneſs and 
of the evidence againſt you ; fortified as it is by your ſevetal ee 
lach, as, when repreſented to his Excellency the Governor, mull inevitably 
tender all ſuch expectations fallacious. 


. #6 J 
Four attention here ſhould be ſolely engaged in the preparation of ybur 
fouls for another world here in a ſhort time you muſt appear before the 
tribunal of that Judge, who is all merciful to the penitent; but inexorable to 
the abandoned finner: * 


Lamenting your ſad condition here, and with the moſt warm wiſhes for 
your eternal bappineſs, I muſt now- proceed to PRO that ſentence ' 
which the laws ordain, and your crimes merit. 


bs It is conſidered and ordered by this court, That you Charles M<Manus, 

be taken to the jail of the county of Dauphin, from whente you came, and 
from thence to the place of execution, and there be hanged by the neck 
W 3 1 . 5 


11 is i and ordered by this- court, That you, John Hauer, be tak - 
en to the jail of the county of Dauphin, from whence you came, and from 
thence to the place of execution, and. there men until 
you be dead. hs | 


| 
God — mercy oo your fouls |——— 1 


Elizabeth Hauer and Hugh M Donough. were brought up In Monday the 
tÞth of June, and a Jury {worn. But the Commquwealth gave no . evi- 
dence ung, them, and they | were immediately acquiited 

"Solomon leer was 15 on the ſame e n upon the exidence 
of Peter Shitz, was convicted of an aſſault and battery upon the ſaid Peters, 
with an intent to kill and murder him. 


be © onmonwealth "WT no evidence in their power agiinſt Peter 
Ni-Dionough, he was, on motion, diſcharged without trial, under the Has 
BEAS Corevs aft. It was not thought prudent to try and acquit him, from 
a full perſuaſion of his gal, an! with an expeclation that ſufficient ev 
dente may hereafter appear to convict him. 


__ YT 


» 


til 
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Patrick Donagan and Francis Cox are ſtill in confinement, under the 
orders of the Court, till they find ſecurity for their good behaviour. For 


although the Jury thought the evidence not ſufficiently ſtrong tojuflify a con- 
vidtion ; yet from all the circumſtances, there is the greateſt reaſon to believe 


that they were deeply concerned in the horrid crime. 


On Saturday, July 14, 1798, at 12 o'clock at noon, CHarrLEs M Ma- 
xus and Joan Have were executed on the public ground in Harriſburgh, 
in purſuance of their ſentence. 'The deportment of Hauer was much more 
decent and compoſed than was expected from his conduct fince his trial and 
condemnation z during which time he was never known to utter a ſyllable, 
although every exertion was uſed which humanity could dictate or art deviſe. 
He perſiſted in remaining in the moſt indelicate and filthy ſituation, not ad- 
mitting the leaſt kind of covering to his nakedneſs ; and attempting at every 
opportunity to bite thoſe who came within his reach : one perſon was very 


much wounded by him in this manner. It was generally thought his ſingu- 


lar behavior was feigned, as he had once before, it is ſaid, eſcaped con- 
dign puniſhment by a fimilar conduct. But whether his dumbneſs was real 
or aſſected, he was at leaſt conſiſtent, and ſuſtained the concluding ſcene with- 
out opening his lips though without any ſymptom of inſanity. From 
whatever cauſe it proceeded, there is ground to believe that latterly he was 
really incapable of fpeaking. Extreme terror has been known to produce 


_ this effect. 


M*Manus, in his laſt moment, confirmed the teſtimony he had given to the 
grand jury, viz. That he was not in the houſe, or preſent at the murder; 
but that he held a horſe at the end of a lane, in order to aid the eſcape of 
the perpetrators, who were, he ſaid, Hauer and Peter M Donough. He 
appeared with the ſame manly and even cheerful reſignation, which he had 
invariably preſerved during his trial and impriſonment ; and which, added 
to his youth, had, notwithſtanding the atrocity of his crime, procured him 
no inconſiderable degree of the public ſympathy and favor. And although 
in every view, a juſt object of the puniſhment he ſuffered, yet the certainty 
that ſome of the partakers, perhaps promoters of his guilt, had eluded the 
hand of juſtice, could not fail to excite an unavailing regret at the inefficacy 
of kuman tribunals—too' often baffled, by the {kill of old and hardened 
offenders, in guarding againſt the means of detection. 


The following is the laſt Sprxcn and Dy1nc Conress10Nn of Cnarres 
M<Manvus, who was Executed at Harriſburgh, (Penn.) July 14, 1798, 
for the Murder of Francis Snitz, as taken down from his own 
Mouth, a ſhort time before his Death, by the Publiſher, in the preſenge 
of the Rev. Henry MorLtrx. 


As it has been uſual with poor unhappy Mortals who are brought to the 
dreadful ſituation with myfelf, to leave behind them ſome accounr of their 
ſinful lives I have thought it my duty, in like manner, to make this con- 
ſeſſion, in hopes it may prove a ſolemn warning to all Sinners and eſpecially 
to thole, who may be ſpectators to my WY Death, 
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I was born at Enniſkellen, in the county of Fermanagh, and kingdoar 
of Ireland, of honeſt, induſtrious and reſhectable Parents: My father = | 
the Rowan Catholic Religion, but my mother was of the Church of- 
ngland to my mother's perſuaſion I have been moſt accuſtomed, which 
naturally produced an early partiality on her part towards me and many 
a time has ſhe given me the beſt of advice, and often, with tears of affection, 

pleaed with me to guard againſt my youthful follies. But alas! how ſoon. 
did I forget her maternal inſtructions or I had ſcarcely attained my four- 

geenth year, before I began to form ſchemes for the purpoſe of ducing 

honeſt women, in which abominable wickedneſs, I have been but too often, 
ſucceſsiul, both with married and fngle ; and have had three children laid 
to my charge in conſequence of this illicit hehayiour. 7 


At the age of fiſteen years, I was lawfully married to Polly Brown, of 
a reſpectable family in my native country She is now here, to witneſs the 
awful end of her unworthy huſband. By her I have had one ſon, who to. 
the belt of my knowledge, is now living, about five years old. | 


In July, 1796, I came over to America, ani a few days after I landed, 
came to this county, and worked with ſeveral people, viz. Henry Grubb, 
George Jllick, Jacob Whiteman, Michael Hoch, and George Calbach, to. 
all of whomgl ſtrived my utmaſt to give ſatisfaction by à faithful and dili- 
gent attention to my employment. 5 e 


Although I confeſs myſelf to be heinoulty wicked in the ſight of God 
and deſerving the melancholy death that will fhortly be inflicted, agreeably 
to the laws of this country; yet, I ſolemnly declare, in the preſence of that 
God, before whoſe awful tribunal I expedꝭ in a.few hours to appear, to give 
an account of all the deeds done in this life, That the Depoſition which I 
gave to the Gran Jury in March laſt, was the whole truth. But I ac- 
knowledge that the woman ſpoke of in my teſtimony before Squire Car- 
penter, was not my wife, but one of thaſe females I had wickedly led a- 
ſtray: Neither was it true, that I purchaſed the Piſtols, as I have repreſented. 
Jt was Peter M<Donough who procured them, as well as the large Knife. 
and a Bullet Mould, in Lancatter. 1 EF 


I cannot tell whether it was John Hauer or Peter M<Donough who per- 
petraied the fatal murder; but after they had returned to me, where I wa 
holuing the Horſe, at the end of the Lane, Hauer informed me that one of 
tie Shitzes had mate his eſcape ; however, ſaid he, if he does not die with 
wiat he has got, an I am nat put to Gaol for this, I will ſhoot him, and 
it I 2m, my wite will poiſon him, which ſhe would have done long ago to 
both, had the not thought it a pity for the Girl and two little Boys in the 
ſane houſc. | | 


Before ] leave this world, I conceive it a duty I owe to Humanity and to 
my God, to make known, that Peter M*Donough, Hugh M<Donough, 
Francis Cox, and Parick Donagan, were to my knowledge, aiding in the, 


E 


Hellich plot (for which T am to ſuſſer) equally with myſelf : And that Joh 
Hauer, my fellow- ſuſſerer, has declared to me, that his wife Elizabeth 
Hauer, was alſo privy and affified in forming the horrid deed againſt her 
brothers, as alſo his brother Solomon Hauer: And that it was ſettled be- 
tween him and Peter M Donough, to deſtroy me afterwards. The latter 

rt of this information Hauer made known to me, while we were confined 
in one apartment together, and during the time he has behaved ſo uncommon 
to all who viſited him, in order to appear inſane : But in private, has often 
informed me how he would behave, in order to frighten the people into a. 


belief of his lunacy and repeatedly declared ſince we have been confined, - 


that if he eſcaped this time he would aſſuredly deftroy the ſurviving brother, 
Peter Shitz. | | 


It is alſo my duty to iſcloſe, for the ſecurĩty of my fellow creatures, 4 
horrid Murder, perpetrated by Peter McDonough, on his Uncle in his 


native country, about 8 years paſt : 'The old gentleman was a Bachelor of , 


conſiderable Eſtate, and betrothed to a young woman in his neighbourhood: 
Peter fearing this would be tht means of excluding him from the inheritance, 
took the wicked reſolution td murder him, which he fatally eftefted, by 
ſtabbing him in a moſt barbarons manner, and afterwards threw the bleeding 
corpſe upon the fire, which burned away a great part of his head. He was 
cleared on his trial, by reaſon of perjury (known to beſo after his eſcape) 
of the principal Witneſs, named Molly Farley, to whom he has 1 | 
{ince been attached—and ſhe was to have been a principal Witneſs againſt 
him at the late Court—but has diſappeared, and by that means he has 
eſcaped the ſecond time, that awful juſtice which awaits him. 


I return my fincere thatks to the worthy Miniſters of the Goſpel, who | 


have attended me in my ſolitary priſon for the good of my ſoul ; and truſt I 
fecl greatly relieved from the heavy burden of fin which has preyed upon my 
foul from their bleſſed counſel—may God reward them for their kind ſervices: 


I have received unmerited tenderneſs and humanity from all the Gentlemen 
bf Harriſburgh, whole pity has excited them to viſit me. I pray them to - 


accept my laſt thanks. ; 


7 
. 
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I can truly affirm J hate never ſtolen any thing in my life, nor did I ever 


kbeat any perſon, to my knowledge, of the value of a ſhilling. But Ic 
feſs myſelf guilty of knowing and aſliſting in the dreadful and. eruel Mur | 
which I muſt in a ſew—alas ! very few hours expiate with my own life ! 
oy I pray, my fellow · creatures, who may witneſs my ſhameful Death, to 

ware of the temptations that young and ſuſceptible minds are always in 
danger of. In following too much the diQates of my own defires, I forgot 
my religion—1las ! I forgot my God !=And now cloſe my eyes on all 
earthly things, and die in the prime of life, aged a little more than 'Twenty 
Years !—in full hopes that my Heavenly Father, will accept my penitenè 
Soul, through the merits of his Son Jeſus Chriſt, who died to ſave Sinners; 

| (Signed) CHARLES MMANUS. 
In the Goal at Harriſburgh, July 12, 1798. 
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